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This child protective services (CPS) case requires us
to review the propriety of an order of permanent custody that
involuntarily divested a nother of her parental and cust odi al
rights and duties (parental rights) in her youngest child.

The undi sputed evidence in the record is that
Appel l ant, the | egal and natural nother (Mther) of Jane Doe,
born on June 20, 1995 (Jane), deeply loves and is devoted to
Jane. Jane is equally bonded to Mdther, has al ways been
wel | -dressed and properly cared for while in Mther's custody,
and has never been physically or sexually abused or harned while
in Mther's care. Mther has no history of substance abuse and
has al ways shown the utnost concern for Jane's well-being and
progress. Moreover, because Mt her earnestly desired to keep her
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relationship with Jane, she yielded to the advice of social

wor kers and ot hers enpl oyed or engaged by Petitioner-Appellee
Department of Human Services for the State of Hawai‘i (DHS), who
felt that she had "too nmuch on her plate,” and voluntarily

rel i nqui shed her parental rights in her older children so that
she could focus on raising and nurturing Jane.

Neverthel ess, the Famly Court of the First Crcuit
(the fam |y court) determ ned that Mdther was not presently
willing and able, and it was not reasonably foreseeabl e that
Mot her woul d becone willing and able, to provide Jane with a safe
famly honme because "there is no likelihood that she woul d
sufficiently resolve her problens at any identifiable point in
the future.”

Anong the "probl ens" nentioned by the famly court in
its decision were: (1) Mother's |limted insight as to how i ssues
regardi ng her own physical and sexual abuse affect her judgnent
and ability to provide for her children's needs; (2) Mther's
Dependent Personality Disorder, which "negatively inpacts
Mot her's ability to provide a safe fam |y hone for [Jane] because
of difficulty in making independent decisions, tending to choose
partners that are high risk, and exercising poor judgnent"”;

(3) Mother's passive parenting style; (4) Mdther's |ack of
under st andi ng and consi stency in providing structure, guidance,
and discipline to Jane; (5) Mther's inconsistency in attending
t herapy sessions; (6) the fact that Mdther has never been

enpl oyed and has no training or education that woul d enabl e her



to secure enploynent; (7) Mother's inability to be protective of
Jane; and (8) Modther's dishonesty "regarding child care and the
status of her living arrangenments or personal relationships.”

Accordingly, the famly court entered a July 30, 1998
order that, in part, divested Mdther of her parental rights in
Jane, awarded pernmanent custody of Jane to DHS, and established a
per manent plan for Jane (Pernmanent Custody Order).

Based on our review of the record in this case, we
conclude that there was no clear and convincing evidence before
the famly court to support the entry of that part of the
Per manent Custody Order that divested Mther of her parental
rights in Jane. Accordingly, we reverse that part of the
July 30, 1998 Pernmanent Custody Order that divested Mther of her
parental rights in Jane and awarded permanent custody of Jane to
DHS. v

BACKGROUND

Born on COctober 15, 1965, Mother was physically and
sexual | y abused by her father (G andfather) when she was between
ten and fourteen years old. She kept the abuse a secret until
she was seventeen years old and, follow ng her disclosure,
recei ved counseling. Mdther becane pregnant when she was fifteen
years old and gave birth on October 30, 1981 to her first child

(A dest Daughter), the product of a two-year relationship with

1/ The Order Awardi ng Per manent Custody (Permanent Custody Order) entered
by the Famly Court of the First Circuit (the famly court) on July 30, 1998
al so divested the natural father (Father) of Jane Doe (Jane) of his parental
and custodial rights and duties (parental rights) in Jane. Fat her has not
filed an appeal from the Permanent Custody Order.
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O dest Daughter's father. Unfortunately, history repeated itself
and G andfather, at some point not clear fromthe record,
sexual | y assaul ted O dest Daughter

In 1986, Mother married a man (Legal Father), wth whom
she had three children: Son 1, born on July 19, 1986; and twn
sons, Sons 2 and 3, born on June 8, 1989. Legal Father was
al | egedly an al coholic who physically abused Mt her
and the children. He also sexually assaulted O dest Daughter
and, as a consequence, was convi cted, sentenced, and deported to
Western Sanpa, with orders not to return to Hawaii until 1996.

In April 1988, the allegations of physical and sexual
abuse by Legal Father pronpted DHS to file a petition on behal f
of O dest Daughter and Son 1 (the tw ns had not yet been born),
seeking to protect them from sexual and physical harm
respectively, by Legal Father (CPS Case No. 1). Son 1 was
returned to Mother's hone that same nonth. O dest Daughter was
initially placed in foster custody. However, about six years
later, in May 1994, the famly court revoked its foster custody
order and appoi nted a guardi an over O dest Daughter. DHS then
cl osed CPS Case No. 1.

On July 21, 1991, Mdther gave birth to Daughter 2, the
product of Mother's relationship with a third man.

In April 1993, Mdther informed DHS that she was

i nvol ved with Defendant Father (Father). DHS |earned thereafter

2/ The record does not indicate when the husband of Jane's |egal and
natural nother (Legal Father) was convicted and deported to Western Sanpa.
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of allegations that Father had physically abused his children by
a prior marriage; DHS also | earned that Father had been

convi cted, incarcerated, and was then on probation for sexually

nol esting his daughter by the prior marriage.? Anmong the terns

of Father's probation was that he have no contact with children

and that he participate in services for sex offenders.#

In February 1995, DHS filed a petition seeking foster
custody of Sons 1, 2, and 3 and Daughter 2 (CPS Case No. 2) "due
to threatened harm and | ack of nedical/nmental care by Mther and
because Mdther failed to voluntarily participate in recomrended
services."¥ On March 28, 1995, all four children were placed in
DHS foster custody.

Meanwhil e, as a result of her relationship with Father,
Mot her had becone pregnant, and on June 20, 1995, she gave birth
to Jane at the Kapiolani Medical Center for Wwnen and Chil dren
(KMC). Father was present for the birth, having received

perm ssion fromhis probation officer to attend the delivery.¥

3/ Fat her claims that he pleaded "no contest"” to the sex assault charge
upon the advice of his |awyer, who stated that all of Father's children were
prepared to testify against himat trial and Father was facing twenty years in
prison. Fat her insists that the sex assault charge was filed by his ex-wife
as a retaliatory neasure, after he went to drug dealers who were selling her
drugs and asked them to stop, and after he adm nistered a beating to her
boyfriend upon | earning that the boyfriend had physically abused Father's

ol dest son.

4/ The record indicates that Father attended all sex offender service
programs that he was ordered to attend pursuant to his probation ternms.

5/ Al t hough the record on appeal contains docunents that specifically refer
to related cases involving Appellant (Mdther), the |egal and natural nother of
Jane, the other case files were not nmade part of the record in this appeal

6/ It appears fromthe record that although Mother had filed for divorce
from Legal Father, the divorce had not been finalized at the time of Jane's
(continued. . .)



The next day, police officers showed up at KMC and, pursuant to
Hawai i Revi sed Statutes (HRS) 8 587-22 (1993),Z took Jane into
protective custody and turned her over to DHS, which placed her
in a foster hone.

PROCEDURAL HI STORY

A The Petition for Tenporary Foster Custody

On June 23, 1995, three days after Jane was born, DHS
filed a petition for tenporary custody (the Petition) in the
famly court, alleging that there was "a reasonabl e foreseeabl e

substantial risk that harm may occur to [Jane] based upon an

6/ (...continued)

birth. Accordingly, Jane's presumed father was Legal Father, and he was
initially named as a defendant in this action by Petitioner-Appellee
Depart ment of Human Services for the State of Hawai‘i (DHS). After Father
formally acknow edged his paternity of Jane, however, Legal Father was

di sm ssed as a party to this action

7/ At the time, Hawai‘i Revised Statutes (HRS) 8§ 587-22 (1993) provided as
foll ows:

Protective custody by police officer without court
order. (a) A police officer shall assume protective
custody of a child without a court order and without the
consent of the child's famly regardl ess of whether the
child's famly is absent, if in the discretion of such
police officer, the child is in such circumstance or
condition that the child's famly presents a situation of
i mm nent harmto the child

(b) A police officer who assumes protective custody
of a child imediately shall conplete transfer of protective
custody to the departnent by presenting physical custody of
the child to the department, unless the child is or
presently will be admtted to a hospital or simlar
institution, in which case the police officer imediately
shall conplete transfer of protective custody to the
department by so inform ng the department and receiving an
acknowl edgment from the hospital or simlar institution that
it has been informed that the child is under the tenporary
foster custody of the department.

(c) Under the conpletion of the transfer of
protective custody of a child by a police officer to the
department, the departnment shall automatically assume
temporary foster custody of the child
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assessnment of the criteria set forth in HRS [8] 587-25."¢ The
Petition requested that: (1) an inquiry be nade into allegations
that Jane's "physical or psychol ogical health or welfare [was]
subject to inmm nent harm harmed[,] or subject to threatened harm
by the acts or om ssions of [Jane's] famly"; (2) tenporary
foster custody of Jane be awarded to an appropriate authorized
agency; (3) jurisdiction be established over Jane and ot her
appropriate famly nmenbers; (4) such other orders be entered as
the famly court deemed appropriate; and (5) Mdther's and
Fat her's respective parental rights be term nated "unl ess the
famly is willing and able to provide [Jane] with a safe famly
hone, even with the assistance of a service plan, within a
reasonabl e period of tine."

The facts and circunstances nentioned in the Petition
as supporting the allegation that Jane was subject to "a
reasonabl e [sic] foreseeable substantial risk of harnmt included
the following: (1) Mdther's five other children were already in
foster care or under |egal guardianship as a result of DHS s
intervention in two other CPS cases; (2) Mdther's conpliance with
court-ordered services in her other CPS cases had been poor;
(3) Mother was still married to Jane's Legal Father, who had been
convi cted of sexually abusing O dest Daughter and accused of
physi cal | y abusi ng Mot her and her other children; (4) Mother

remained in a relationship with Father, even though she knew of

8/ HRS § 587-25 (1993) sets forth a number of "safe famly home guidelines"”
which "shall be fully considered when determ ning whether the child' s famly
is willing and able to provide the child with a safe famly hone."
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Father's prior crimnal history; and (5) Mdther had all owed
Fat her to spend the night in the sanme bedroom as Daughter 2.

B. The Adjudication Hearing on the Petition

The adj udi cation hearing? on the Petition was held
before the famly court on July 10 and 13, 1995. Three wi tnesses
testified for DHS.

Dr. Steven Choy (Dr. Choy), a clinical psychol ogi st
enpl oyed by KMC as the Director of the Kapiolani Child Protection
Center, testified that "this is a case where there has been
gener ational sexual, physical abuse in addition to neglect.”
Based on his review of the case files and past records invol ving
Jane's famly, Dr. Choy opined that "the risk of neglect and
physi cal abuse [of Jane] -- by partners also -- would be high."
Dr. Choy explained that in his experience, and based on "child
devel opnent know edge, a child under five is the nost vul nerable
child to both neglect and abuse. . . . An infant [Jane's] age --
in fact, all of our cases as we did studies on them show that
severe abuse and death cases occurred with children under the age

of three. So, that the risk beconmes extrenely high for that age

group.” Dr. Choy stated, however, that "[t]he issue of the sex
9/ HRS § 587-62(a) (1993) provides that "[w]hen a petition has been fil ed,
the court shall set a return date to be held within fifteen days of (1) the
filing of the petition or (2) the date a decision is orally stated by the
court on the record in a temporary foster custody hearing.” On the return
date, "the court shall preside over a pretrial conference" and may enter
certain orders, including an order that the case be set "for an adjudication

hearing or, if adjudication is stipulated to, a disposition hearing as soon as
is practicable," except that if the child is to remain in tenporary custody,
the hearing is generally required to be held within ten working days of the
return date. HRS 8§ 587-62(b).



abuse is sonmething that is | ess prevalent at this point given the
age of the child."

Dr. Choy testified that although he had not personally
i ntervi ewed Mot her, he had reviewed a psychol ogi cal eval uati on of
Mot her done by Dr. Russell Loo (Dr. Loo) and that Dr. LooO's
di agnosi s was that Mther had "a dependent personality disorder.”
Dr. Choy expl ai ned that

[a] person who has a dependent personality disorder
basically is an individual who has an extreme difficulty
maki ng i ndependent decisions, tends to rely on other people
to make decisions or control that person's life

Generally the person with this disorder tends to
choose and -- and there has -- if you look at the historica
aspect of this disorder to qualify -- generally chooses
spouses or relationships that are abusive in nature

The -- the -- they're at a high risk of problems with
negl ect and poor judgment because of their inability to make
i ndependent deci si ons.

Dr. Choy opined that based on Mdther's personality disorder,
coupled with Mother's history of being abused and negl ected and
Mother's failure to follow through with recommended servi ces,

"t he prognosis would be poor in terns of her being able to take
care of her child -- an infant."

On cross-exam nation by Mdther's counsel, Dr. Choy
admtted that his opinions were based on his review of previous
case files in which the "last major input was . . . the ending
and begi nning of 1990, 1991." ©Dr. Choy testified that he did not
have any personal know edge of Mdther's current situation and did
not know that Mther and Father were not residing together, a
factor that "would nake a difference.” Dr. Choy also stated that

he was not aware that Father was on probation, was being



supervi sed by a probation officer, and was not all owed, under the
terns and conditions of his probation, to be present with
children. Finally, Dr. Choy admtted that he did not realize
that Legal Father, who was all eged to have physically abused

Son 1 and sexual ly assaulted O dest Daughter, had been convi cted,
sentenced, and deported for his sexual assault of O dest

Daughter, and was no | onger in Hawai‘ to endanger Jane and her
hal f - si bl i ngs.

Jean Gshiro (Gshiro), Father's probation officer,
testified that one of the terns of Father's probation was that
"he's not to make -- not nake or attenpt to make contact directly
or indirectly with any mnor child or reside in the sane
residence with mnor children without he [sic] perm ssion of the
probation officer.” However, OGshiro |l earned after the fact that
Fat her had all owed Mdther into his bedroomw th Daughter 2.
Gshiro testified that Father "had asked for perm ssion to visit
with [Jane]. And the -- the terns of that was that he was going
to visit with supervision at the CPS office. And | said that was
okay." On cross-exam nation, Oshiro confirnmed that follow ng the
incident in which Father had all owed Mdther into his bedroomwth
Daughter 2, Father had done nothing to cause Gshiro to feel that
she needed to file a notion to revoke Father's probation.

The final DHS witness was Yum Kawajil¥ (Kawaji), the

social worker (SW who filed the Petition on DHS s behal f.

10/ From the record on appeal, it appears that the name of DHS social worker
(SW Yum Kawaji changed at some point during the proceedi ngs below to Yum
Suzuki . For purposes of this opinion, we will refer to her as "Kawaji."
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Kawaji testified that the DHS case involving Mdther's famly had
been transferred to her sonmetine in July or August of the
previous year. Sonetine in the mddle of Cctober 1994, Kawaj i
expl ai ned, DHS began receiving calls "from Makaha El enentary
School expressing concerns for the deteriorating condition of
[Sons 1, 2, and 3]." Kawaji stated that she had al so received
calls fromfamly nenbers and community and service providers
expressing concern that Mther "had becone non[-]conpliant and
wasn't follow ng through with services and that the children were
bei ng negl ected for periods of tine." Kawaji testified that
because of the follow ng concerns about Mdther, DHS believed that
Jane was in immnent harmand in need of tenporary foster

cust ody:

[S]he failed to participate consistently in the parenting
and support group services provided through visitation
center, even before she provided us with her medical note.

She has been resistant to participating in services to
address her own sex abuse, physical abuse and her own issues
from chil dhood, which continue to be unresol ved

And she continues to insist that she does not
under stand why the other children were placed out of her
care to begin with. And she continues to insist that she
does not want -- she does not understand why [DHS] has sone
concerns about her choice of relationships. W're not
saying she can't do it, but she fails to understand any of
the protective issues.

And those are [DHS' s] concerns. And again, the

hi story -- the long history and the non[-]conpliance, her
i mpai red judgnment the Department believed was cause for
concern -- for inm nent concern[.]

To briefly summarize [DHS' s] concerns . . . if mom

can't protect that's a big concern.
And her actions and her inability or lack of

motivation or little bit of both to do services and make
progress is a concern.
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However, the failure to progress, the failure to

initiate and to engage in services -- which is a chronic
pattern -- contributed to our decision to place into foster
care.

Kawaji testified that she would not consider placing

Jane with her maternal grandnother or aunt because this case

i nvol ved "generational abuse, . . . generational |ack -- |ack of
protection, . . . generational protection of adults and their
perpetrators versus the victins." Wen asked by Mther's defense

counsel what Mbther needed to denonstrate to DHS before Jane
could be returned to her, Kawaji stated:

In addition to participating in home[-]based services
and/ or participating in parenting and the support groups,
co-dependency groups, [DHS] must insist this time that
[ Mot her] participate in and make progress in areas of her
own abuse, her own nol estation, her own famly dynam cs and
co-dependency.

[ Mot her] nust demonstrate a commtment to her own self
healing -- if you want to call it that. Wthout that, there

is concern that she will not be able to recognize harm

should it be happening, that she would be able to adequately

protect her children from-- from being set up for harm --

if you want to call it that.

So [DHS] believes very strongly that given this

hi story, [Mother must engage in and make progress in her

i ndi vi dual psychot herapy and address her own issues of

victim zation.

On cross-exam nation, Kawaji was asked about DHS' s
closure of CPS Case No. 1. Kawaji stated that the case was
closed with respect to O dest Daughter because O dest Daughter
had been placed in guardianship. Wth respect to Son 1, the case
was cl osed because Mbther had at least mnimally conplied with
the service plan ordered for her by the famly court so that
there was at least mninmally adequate parenting. Wen she was
asked to explain the circunstances that pronpted DHS to file CPS

Case No. 2 against Mdither, Kawaji stated that after DHS began
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receiving calls fromservice providers, DHS was "concerned about
negl ect as well as threatened harm™ The follow ng colloquy then

transpired as to what harm Son 1 was threatened wth:

. -- well, as | understand it, your testimny was
that your -- your reports were that he wasn't being taken
care of. That was the —-

A. There was the report that he wasn't being take

[sic] care of, correct.
Q. Ri ght . Negl ect .

There was no problem with getting beaten up or
anything like that?

A. No, not with getting beaten up. No.
Q. Okay.
So, and as a matter of fact, [Son 1] is one of those

young children who -- who does have sort of a |earning
deficits [sic]?

A. He has attention deficit.

Q. Attention deficits and he needs medication --

A. Yes.

Q. -- that type of thing?

And that was one of the problems that -- because of
his -- his extra needs, that -- service providers felt that

he was being neglected or he wasn't getting enough
attention, isn't that right?

A. I don't believe it was because of this extra
needs that they were -- they thought he was being negl ected
He was being neglected because [Mother] was | eaving them
with various people irregardl ess of whether he had attention
deficit or not.

On further cross-exam nation, Kawaji admtted that
DHS' s Petition did not allege that Mother was in any way
negl ecting or physically abusing Jane, or causing Jane to be
sexual |y abused. Kawaji insisted, however, that based on
numer ous anonynous and confidential phone calls, DHS believed
that Jane was subject to threatened harm Kawaji recalled, for

exanpl e, that an anonynous call had been placed to DHS, alleging
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that Mother had nmentioned to relatives that she planned to take
Jane to Father's house since she didn't believe that DHS woul d be
out to her honme for at |east a week.

Kawaji stated that Mther had been "non-conpliant” and
had "broken terns of court orders in the past." For exanple,
Mot her did not performcertain required services during her
pregnancy with Jane, claimng that she was required to "be on bed
rest.” Kawaji admitted on cross-exam nation, however, that
Mot her had provided a doctor's slip, confirmng that she was to
be on bed rest, although Kawaji was not sure exactly when Mt her
started to need bed rest.

Regarding Mother's inability to protect Jane from harm
Kawaji testified that DHS was concerned about "[s]exual,
physi cal, and al cohol abuse" by various perpetrators,
specifically G andfather, Legal Father, and Father. Kawaji
mentioned, for exanple, that Mother's ability to protect Jane
from Grandf at her was of concern because "Mt her's thinking that
[ G andfather's] dying of cancerw and he's harmess,” but it's "a
myth . . . that because they're old, they're harmnl ess, innocent
people.” As to Mother's ability to protect Jane from Legal
Fat her, Kawaji acknow edged that Legal Father had been deported
to Sanba and was "gone." Furthernore, Kawaji testified that the

primary focus of DHS s Petition was Father.

11/ The record on appeal indicates that Mother's father (Grandfather) did
di e shortly thereafter of cancer, never having seen Jane, except by
phot ogr aphs, because of the court orders in place.
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Mot her testified at the hearing that she understood

t hat Father was on probation and was subject to restrictions
during his visits with Jane. She also was aware that Father
needed to obtain permssion fromhis probation officer before he
could be present with Jane and, as a result, she had insisted
that Father get perm ssion so he could be present for Jane's
birth. Mther stated that at twelve o' clock the day after Jane
was born, she was supposed to breast-feed Jane; however, she was
told by a nurse that she "could not take the baby out of the
nursery until [she] talked to the worker. And then the worker,

wanted [Mother] to sign this paper to put the child in
foster custody.”" Mdther stated that she had planned to go hone
to her house in Wii-anae after |eaving KMC and that her nother
and sister-in-law were waiting for her. Mther had a crib "al
set up in [her] roon{,]" had bought diapers, "had everything,

had her car seat all ready, [and] . . . had [Jane's]
clothes for her to cone hone in." She had no plans to go to
Fat her's house because "[o]ver at his house there's no crib for
t he baby."

Regardi ng her relationship wth Father, Mot her

acknow edged that at one tinme she said she was going to break up
her relationship with him However, she testified that she and
Father talked it over and figured "maybe we could be a famly
t oget her, resume -- you know, he |oves ny kids, he never did hurt
none of my kids." Mother testified that she was aware of DHS' s

concerns and "wouldn't | et nothing happen to ny kids." According
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to Mother, G andfather has never seen Daughter 2 and that because
of what G andfather had done to Mother, "alls he get is pictures
of [Daughter 2]." Mdther testified that she had protected her

ki ds, especially Daughter 2, because she didn't want Daughter 2
to go through what O dest Daughter did. She admtted that she
had taken Daughter 2 to Father's house "once or tw ce" but
testified that she wasn't aware, until she later talked to

Fat her's probation officer, about the condition of Father's
probati on. Wen questioned about how she squared her clai mthat

she protected Daughter 2 with her having brought Daughter 2 on a

visit to Father's honme, Mdther stated: "I was there with
[ Daughter 2] all the tinme. | never let her go. She was with ne
twenty-four hours a day." Mdther also testified that she had

taught Daughter 2 that she should never |et anybody touch her
"down there" and that she should |l et Mther know right away if
she were touched "the wong way[.]"

Regarding DHS s all egati ons that she had not
consistently participated in court-ordered services in the
rel ated CPS cases, Mdther testified that she had been going to
her parenting class and had five nore weeks to go before getting
her di pl oma. Mther acknow edged that she had m ssed sone of her
support group neetings but noted that she regularly visited with
her children, except when she had a doctor's appoi nt nent or her
"kids were sick[.]" She also confirned that she did nost of her
court-ordered services until she was ordered to bed rest during

her pregnancy wi th Jane.
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C. The Order Awardi ng DHS Tenporary Fanmi |y
Super Vi si on

Fol l owi ng the contested hearing on the petition held on
July 10 and 13, 1995, the fam |y court determ ned that Jane was
not in immnent danger of harmas defined in HRS § 587-2 (1993)

12/ HRS § 587-2 (1993) states, in relevant part, as follows:
"I mm nent harm' nmeans that there exists reasonable
cause to believe that harmto the child will occur or
reoccur within the next ninety days with due
consi deration being given to the age of the child and to
the safe famly honme guidelines, as set forth in
section 587-25.

The term "harnm' is defined in the same section as foll ows:

"Harm' to a child's physical or psychol ogical health
or welfare occurs in a case where there exists evidence of

injury, including, but not limted to:
(1) Any case where the child exhibits evidence of:
(A Substantial or nmultiple skin bruising or

any other internal bl eeding,

(B) Any injury to skin causing substanti al
bl eedi ng,

(O Mal nutrition,
(D) Failure to thrive,
(E) Burn or burns,

(F) Poi soni ng,

(G Fracture of any bone,
(H) Subdur al hemat oma,

n) Soft tissue swelling,
(J) Extreme pain,

(K) Extreme nmental distress,
(L) Gross degradation, or

(M Deat h, and

the injury is not justifiably explained, or

where the history given concerning the condition

or death is at variance with the degree or type

of the condition or death, or circunstances
(continued...)
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and awarded tenporary fam |y supervision,® rather than tenporary

12/ (...continued)
indicate that the condition or death may not be
the product of an accidental occurrence

(2) Any case where the child has been the victim of
sexual contact or conduct, including, but not
limted to, rape, sodony, nolestation, sexua
fondling, incest, prostitution; obscene or
pornogr aphi ¢ photographing, filmng, or
depiction; or other simlar forms of sexua
expl oitation;

(3) Any case where there exists injury to the
psychol ogi cal capacity of a child as is
evidenced by a substantial impairment in the
child's ability to function;

(4) Any case where the child is not provided in a
timely manner with adequate food, clothing
shelter, psychol ogical care, physical care,
medi cal care, or supervision; or

(5) Any case where the child is provided with
dangerous, harnful, or detrimental drugs as
defined by section 712-1240; however, this
paragraph shall not apply to a child's famly
who provide the drugs to the child pursuant to
the direction or prescription of a practitioner,
as defined in section 712-1240.

13/ HRS § 587-2 defines "[t]enmporary famly supervision" as "a |legal status
created under [chapter 587] pursuant to an order of the court whereby the
department assunes the duties and rights of famly supervision over a child
and the child's famly members who are parties prior to a determ nation at a
di sposition proceeding." "Famly supervision" is defined in the same
statutory section, in relevant part, as follows:

"Fam |y supervision" neans the | egal status created
pursuant to this section, section 587-21(b)(2), or by an
order of court after the court has determ ned that the child
is presently in the | egal or permanent custody of a family
which is willing and able, with the assistance of a service
plan, to provide the child with a safe famly hone. Fam |y
supervi sion vests in an authorized agency the foll owi ng
duties and rights, subject to such restriction as the court
deems to be in the best interests of the child:

(1) To monitor and supervise the child and the
child's famly nmenbers who are parties,
including, but not limted to, reasonabl e access

to each of the famly menbers who are parties,
and into the child's famly home; and

(2) To have authority to place the child in foster
care and thereby automatically assume tenporary
foster custody or foster custody of the child.
Upon placenment, the authorized agency shall

(continued. . .)
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foster custody, over Jane. The family court then ordered

13/(...continued)
i medi ately notify the court. Upon
notification, the court shall set the case for a
temporary foster custody hearing within three
wor ki ng days or, if jurisdiction has been
established, a disposition or a review hearing
wi thin ten working days of the child's
pl acement, unless the court deems a | ater date
to be in the best interests of the child.

14/ HRS § 587-2 defines "tenporary foster custody" as "a legal status created
under this chapter with or without order of the court whereby the department [of
human servi ces] assunes the duties and rights of a foster custodi an over a
child." "Foster custody" is defined in the same section, in pertinent part, as
foll ows:

"Foster custody" neans the |egal status created
pursuant to this section, section 587-21(b)(2), or by an
order of court after the court has determ ned that the
child's famly is not presently willing and able to provide
the child with a safe famly home, even with the assistance
of a service plan.

(1) Foster custody vests in a foster custodian the
foll owing duties and rights:

(A To determ ne where and with whom the child
shall be placed in foster care; provided
that the child shall not be placed in
foster care outside the State without
prior order of the court; provided further
that, subsequent to the tenporary foster
custody hearing, unless otherwi se ordered
by the court, the tenporary foster
custodi an or the foster custodian may
permt the child to resume residence with
the famly from which the child was
removed after providing prior written
notice to the court and to all parties,
whi ch notice shall state that there is no
obj ection of any party to the return; and
upon the return of the child to the
famly, temporary foster custody, or
foster custody automatically shall be
revoked and the child and the child's
fam |y menmbers who are parties shall be
under the tenporary famly supervision or
the fam |y supervision of the former
temporary foster custodian or foster
cust odi an;

(B) To assure that the child is provided in a
timely manner with adequate food
clothing, shelter, psychol ogical care
physical care, medical care, supervision
and ot her necessities;

(continued...)
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14/ (...continued)
(O To monitor the provision to the child of
appropri ate educati on;

(D) To provide all consents which are required
for the child's physical or psychol ogica
health or wel fare, including, but not
limted to, ordinary nedical, dental
psychiatric, psychol ogical, educational
empl oyment, recreational, or social needs;
and to provide all consents for any other
medi cal or psychol ogical care or
treatment, including, but not limted to
surgery, if the care or treatnment is
deemed by two physicians or two
psychol ogi sts, whomever is appropriate
licensed or authorized to practice in this
State to be necessary for the child's
physi cal or psychol ogical health or
wel fare, and the persons who are otherwi se
authorized to provide the consent are
unabl e or have refused to consent to the
care or treatnent;

(E) To provide consent to the recording of a
statement pursuant to section 587-43; and

(F) To provide the court with information
concerning the child that the court may
require at any tinme.

(2) The court, in its discretion, my vest foster
custody of a child in any authorized agency or
subsequent authorized agencies, in the child's
best interests; provided that the rights and
duties which are so assumed by an authorized
agency shall supersede the rights and duties of
any | egal or permanent custodian of the child,
other than as is provided in paragraph (4).

(4) Unl ess otherwi se ordered by the court, a child's
famly member shall retain the followi ng rights
and responsibilities after a transfer of
tenmporary foster custody or foster custody, to
the extent that the fam |y menber possessed the
rights and responsibilities prior to the
transfer of temporary foster custody or foster
custody, to wit: the right of reasonable
supervi sed or unsupervised visitation at the
di scretion of the authorized agency; the right
to consent to adoption, to marriage, or to major
medi cal or psychol ogical care or treatnment,
except as provided in paragraph (1)(D); and the
continuing responsibility for support of the
child, including, but not limted to, repayment
for the cost of any and all care, treatment, or
any other service supplied or provided by the

(continued...)
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Mbt her to:

. participate in individual therapy to address her sex
abuse issues

. make an appointnment and attend her appointment with
the service providers regarding sex abuse counseling
prior to Jane being returned home

. participate in famly counseling

. participate in parenting classes, including
home[ -] based services

. participate in counseling related to domestic violence

. participate in an update psychol ogi cal evaluation if
recommended by DHS

. provide DHS with a list of her child care [sic]
providers

. keep all appointnments.

Fat her was ordered to continue with sex abuse treatnent and anger
managenent cl asses, pursuant to the terns of his probation.

The famly court ordered the parties to return for a
hearing on July 31, 1995.

D. The Order Awardi ng DHS Fam |y Supervi si on

At the July 31, 1995 return hearing, the famly court
found, based upon the reports submtted pursuant to HRS § 587-40

(1993)= and the court record, that there was "an adequate basis

14/ (...continued)
temporary foster custodian, the foster
custodi an, or the court for the child's benefit.

15/ HRS § 587-40 (1993) stated, in relevant part:
Reports to be submitted by the department and

authorized agencies; social worker expertise. (a) The
department or other appropriate authorized agency shall make
every reasonable effort to submt written reports, or a
written explanation regarding why a report is not being
submtted timely, to the court with copies to the parties or
their counsel or guardian ad litem [(GAL)]:

(1) Wthin forty-eight hours, excluding Saturdays,
Sundays, and holidays, subsequent to the hour of
(continued...)

21



15/ (...continued)
the filing of a petition for tenporary foster
custody pursuant to section 587-21(b)(3);

(2) Upon the date of the filing of a petition
pursuant to section 587-21(b)(4); and

(3) At |l east fifteen days prior to the date set for
each disposition, review, permanent plan, and
permanent plan review hearing, until
jurisdiction is term nated, unless a different
period of time is ordered by the court or the
court orders that no report is required for a
specific hearing; or

(4) Prior to or upon the date of a hearing if the
report is supplenental to a report which was
subm tted pursuant to paragraph (1), (2), or
(3).

(b) Report or reports pursuant to subsection (a)
specifically shall

(1) Assess fully all relevant prior and current
informati on concerning each of the safe famly
home gui delines, as set forth in section 587-25
except for a report required for an uncontested
review hearing or a permanent plan review
hearing which need only assess relevant current
information including, for a review hearing, the
degree of the famly's progress with services;

(2) In each proceedi ng, subsequent to adjudication,
recommend as to whether the court should order

(A) A service plan as set forth in section
587-26 or revision or revisions to the
exi sting service plan, and if so, set
forth the proposed service or services or
revision or revisions and the pertinent
nunber or nunmbers of the guidelines
considered in the report or reports, made
pursuant to paragraph (1), which guideline
or guidelines provide the basis for
recommendi ng the service or services or
revision or revisions in a service plan or
revised service plan; or

(B) A permanent plan or revision to an
exi sting permanent plan and if it is an
initial recommendation, set forth the
basis for the reconmendati on which shall
include, but not be limted to, an
eval uati on of each of the criteria set
forth in section 587-73(a), including the
written permanent plan as set forth in
section 587-27; and

(3) Set forth recommendati ons as to such other
(continued...)
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to sustain the petition in that [Jane] is a child

whose

physi cal or psychol ogical health or welfare has been harned or is

subject to threatened harm by the acts or om ssions of Jane's

famly."

The famly court awarded "fam |y supervision”

r at her

than "foster custody" over Jane and ordered that: (1) DHS and

Jane's guardian ad |litem (GAL) prepare separate reports;

(2) DHS

prepare an appropriate service planw; (3) copies of the reports

15/ (...continued)

orders as are deenmed to be appropriate and state
the basis for recommendi ng that the orders be

ent er ed.

(c) A written report submtted pursuant to

subsection (a) shall be adm ssible and may be relied upon to
the extent of its probative value in any proceedi ng under

this chapter; provided that the person or persons who

prepared the report nmay be subject to direct and
cross-exam nation as to any matter in the report,
person i s unavail abl e.

unl ess the

(d) A person enployed by the department as a socia

worker in the area of child protective or child welfare

services is qualified to testify as an expert in the area of
social work and child protective or child welfare services.

16/ HRS 8§ 587-26 (1993) sets out the requirements for a service plan, as

follows:

Service plan. (a) A service plan is a specific

written plan prepared by an authorized agency and child's
famly and presented to such members of the child's famly
as the appropriate authorized agency deens to be necessary
to the success of the plan, including, but not limted to,
the member or members of the child's famly who have | ega
custody, guardianship, or permanent custody of the child at

the time that the service plan is being fornul ated or

revised under this chapter

(b) The service plan should set forth:

(1) The steps that will be necessary to facilitate
the return of the child to a safe famly home,
if the proposed placenent of the child is in

foster care under foster custody;

(2) The steps that will be necessary for the child

to remain in a safe famly honme with the
(continued...)
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16/ (...continued)
assi stance of a service plan, if the proposed
pl acement of the child is in a famly home under
fam |y supervision; and

(3) The steps that will be necessary to make the
famly home a safe famly home and to term nate
the appropriate authorized agency's intervention
into the famly and elim nate, if possible, the
necessity for the filing of a petition with the
court under this chapter.

(c) The service plan should also include, but not
necessarily be limted to:

(1) The specific, measurable, behavioral changes
t hat must be achieved by the parties; the
specific services or treatment that the parties
wi |l be provided and the specific actions the
parties must take or specific responsibilities
that the parties must assune; the time frames
during which the services will be provided and
such actions nust be conpleted and
responsi bilities nust be assumed; provided that,
servi ces and assistance should be presented in a
manner that does not confuse or overwhelmthe
parties;

(2) The specific consequences that may be reasonably
anticipated to result fromthe parties' success
or failure in making the famly home a safe
fam |y home, including, but not limted to, the
consequence that, unless the famly is willing
and able to provide the child with a safe famly
home within the reasonable period of tinme
specified in the service plan, their respective
parental and custodial duties and rights shall
be subject to term nation by award of permanent
cust ody; and

(3) Such other terns and conditions as the
appropriate authorized agency deens to be
necessary to the success of the service
pl an.

(d) The service plan should include steps that are
structured and presented in a manner which reflects carefu
consi deration and bal ancing the priority, intensity, and
quantity of the service which are needed with the famly's
ability to benefit fromthose services.

(e) After each term and condition of the service plan
has been thoroughly explained to and is understood by each
menber of the child's fam ly whom the appropriate authorized
agency deems to be necessary to the success of the service
pl an, the service plan shall be agreed to and signed by each

famly member. Thereafter, a copy of the service plan shall
be provided to each famly member who signed the service
pl an.

(continued. . .)
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and plan be submitted to the famly court and all parties by
August 17, 1995; and (4) the parties appear at a service plan
hearing on Septenber 1, 1995. The famly court also ordered

Mot her to refrain fromallow ng contact between Jane and
Grandfather, and to "informall child care [sic] providers of al
exi sting [CPS case] orders concerning [Jane]."

Additionally, the famly court entered an order,
enjoining and restrai ning Father from personally contacting Jane
(i ncludi ng phoning, visiting, and remaining within three bl ocks
of Jane's residence), except as arranged and approved by DHS, in
consultation with Jane's GAL and Father's probation officer

E. DHS' s Assunpti on of Foster Custody Over Jane

On August 14, 1995, DHS renoved Jane from Mot her's hone
and assuned "foster custody" of Jane because on August 10, 1995,
during a visitation wwth Jane at a DHS office, Mther and Fat her
all egedly violated (1) the famly court's restraining order
prohi biting Father from having contact with Jane except when
approved by DHS, the GAL, and Father's probation officer, Rra
136-38; and (2) the ternms and conditions of Father's probation.

On August 24, 1995, as a result of Father and Mdther's
all eged violation of the restraining order, DHS filed a Mtion

for an I nmedi ate Review Hearing on Jane's status. 1In a Safe

16/ (...continued)

(f) If a menber of a child's famly whomthe
appropriate authorized agency deems to be necessary to the
success of the service plan cannot or does not understand or
agree to the terns and conditions set forth in the service
pl an, the authorized agency shall proceed pursuant to
section 587-21(h).
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Fam |y Hone Cuidelines Report dated August 21, 1995 that was
attached to DHS's noti on, DHS descri bed the events that

precipitated the notion as foll ows:

According to parents, [Mother] arrived with [Jane] at the
DHS office on 08/10/95 a little after 3:00 p.m for

[ Fat her's] supervised visit with their daughter. Parents
apparently waited for about 15-20 mnutes in the waiting
area (which is the authorized waiting area for parents until
visitation supervisor from CPS Outreach Program shows up).
The visitation supervisor later informed the DHS [ Soci al
Worker (SW] that she did not come to supervise the visit
because [ Mother] did not confirmthe visit the day before.
She was at her office that afternoon working on reports and
had already left by the time that [Mther] called their
office alittle before 4:00 p.m Parents stated that since
t he supervisor did not show up, they accepted the offer of
the security to go into a private visitation room They did
not informthe security that they were given strict
instructions by the DHS SWto wait in the waiting area and
that they were to abide by probation and protective court
orders. [ Mot her] stated that she breastfed the baby in the
room with [Father], but that for the most part, she stood in
the doorway of the roomwith the door open and [Father] was
in the room In tal king separately with [Father], he stated
that after they went to the private visitation room he was
in the room and [ Mother] stayed in the doorway with the door
open. The DHS SW asked him where the infant was and he
replied that she was being held by [ Mother] the entire tinme.
When confronted by the DHS SWthat they had all been in the
private room together without any supervision at all during
the while mother breastfed the infant, he stated, "Oh, yah,
yah." He denied any other contact with the child. Mot her
deni ed any other incident. |In further follow up with DHS
staff members, the DHS SWwas informed that [Father] was
observed by staff to be directly feeding and/or hol ding the
baby wi thout any authorized visitation supervisor present.

[ Mot her] and [Father] have repeatedly been told in person,

at [the family court], by telephone, at the DHS office, by
the Probation Officer and DHS SW, and in written form that
[Mother] is not an authorized supervisor of visit between
[Father] and any minor children. Even after repeated
gquestioning by the DHS SW both parents omtted the fact
that [Father] had direct access to the child in a private
room wi t hout any authorized supervision. When confronted by
the DHS SWin an office meeting with the GAL present on

08/ 17/ 95, both parents' initial reaction to the situation
was to continue to blame |ack of understanding of the
orders, lack of clarification of the visits, and the
security guard for offering themthe room Most of the
parents' energies, especially [Modther's], was to place blanme
el sewhere and mnim ze the situation.

On 08/14/95, [Mother] was contacted by DHS SW Robert Sanchez
in consultation with this DHS SW][Kawaji]. She was informed
that the DHS had decided to place [Jane] into Foster Care.

She stated that she nmade only one m stake and should not be
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puni shed. Again, she fails to accept responsibility for her
poor judgement [sic] and m nim zes the situation. This
"mistake" is part of a continued pattern of behavior that
[Mother] has engaged in for the duration of CPS involvement
with her family over the past 10 years.

(Enmphases in original.)
At an August 29, 1995 hearing on DHS' s notion for

i mmedi ate review, Mdther's counsel argued that what happened at
the CPS office on August 14, 1994 did not warrant a revocation of
famly supervision. Mdther's counsel explained that when Mot her
and Father were in the DHS waiting room awaiting the arrival of
t he ai de who was supposed to supervise the visitation, Jane got
hungry and Mot her asked a security guard where she could go to
nurse Jane. After being directed by the security guard to a
private visitation room Mther and Father went to the room and
Mot her breastfed Jane. Because the aide still had not arrived
after Jane was fed, Mdther went out of the roomto ask the
security guard where the aide was. At that point, it was
determ ned that the aide wouldn't be com ng, so Father left.
Mot her' s counsel argued that although Mther and Father now
realized that they should have advised the security guard of the
tenporary restraining order (TRO against Father, it was
under st andabl e that with Jane crying to be fed, Mther being
directed by a DHS security guard to a private roomto feed Jane,
and the presence of other DHS staff and clients in the area,
Mot her and Father would not realize that the TRO woul d be
viol ated by Father being present in the private roomwth Jane.
Foll owi ng the hearing, the famly court revoked its

prior award of fam |y supervision, awarded DHS "foster custody"
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over Jane, and ordered that a service plan and agreenent (service
pl an) between DHS, Mother, and Fat her, dated August 21, 1995, pe

17/ The Service Plan and Agreenment (the service plan) between DHS, Mother,
and Father, dated August 21, 1995, stated that its goal was "to reunify [Jane]
with her mother and/or father, if deemed appropriate, in a safe, stable, and
nurturing famly home." The service plan listed the followi ng as objectives
of the service plan:

A. LEARN AND DEMONSTRATE ADEQUATE PARENTI NG AND
DI SCI PLI NE SKI LLS.

B. DEVELOP AND DEMONSTRATE ADEQUATE SELF- ESTEEM AND
SELF- SUFFI ClI ENCY SKI LLS

C. | MPROVE AND DEMONSTRATE ADEQUATE CHI LD- PARENT BONDI NG
AND ADEQUATE COUPLE/ FAM LY RELATI ONSHI PS

D. DEVELOP AND DEMONSTRATE AN UNDERSTANDI NG OF THE
DYNAM CS OF SEXUAL ABUSE AND | TS EFFECTS ON FAM LY
FUNCTI ONI NG AND | NDI VI DUALS

E. DEVELOP AND DEMONSTRATE AN UNDERSTANDI NG OF THE | MPACT
OF DOMESTI C VI OLENCE AND CHI LD ABUSE ON FAM LY
I NDI VI DUALS AND FUNCTI ONI NG

F. MAI NTAI N AN ABUSE AND VI OLENCE- FREE LI FESTYLE AND
FAM LY HOME.

G. | MPROVE COMMUNI CATI ON SKI LLS AMONG FAM LY MEMBERS

H. MAI NTAI N A SAFE, STABLE, AND NURTURI NG FAM LY HOME.

l. DEVELOP AND DEMONSTRATE ADEQUATE USE OF A SOCI AL
SUPPORT SYSTEM

J. LEARN AND DEMONSTRATE AN ADEQUATE UNDERSTANDI NG AND
ABILITY TO MEET THE MEDI CAL, PHYSI CAL, EMOTI ONAL,
EDUCATI ONAL, AND PSYCHOLOGI CAL NEEDS OF THE CHI LDREN
IN A TI MELY MANNER

The service plan imposed nunmerous and detail ed obligations on Mot her,
including the foll owi ng:

1. Participate in a supplemental Psychol ogi cal Eval uation
if recommended by the CPS Team and arranged by the DHS

[ SW .

a. If unable to keep appointment, client must cal
the DHS [ SW 48 hours in advance

b. If client fails to keep appointment, client will
show cause to court at the next schedul ed
hearing as to why client should not be held in
cont enmpt .

C. Comply with recommendati ons of eval uation

(continued. . .)
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17/ (...continued)

d. If client fails to show up for the evaluation,
client will be responsible for no-show fee

Participate in individual/joint/group counseling as
recommended until clinically discharged by the
desi gnated therapist/facilitator

* [Mother's] diagnosis is Dependent Personality
Disorder. . . . Without treatment, children are at
risk for similar abuse re-occurring.

a. Focus of therapy:

1) To understand the dynam cs of sexual abuse
and its effects on the famly and famly
functioning.

a) To apol ogi ze for the harm and
t hreatened harm heal famly
rel ationships.

b) To prevent the reoccurrence of
further abuse and/or neglect to self
and children

c) To identify and acknow edge probl ens
in choice of partners and how this
puts self and children at high risk
for future harm

d) To develop a famly safety plan to
insure famly reunification in a
safe, stable, and nurturing honme.

2) Expl ore own i ssues of abuse as
a child and as an adult

3) To learn and devel op adequate
and appropriate parenting and
di scipline skills .

4) To devel op and demonstrate
honest and open communi cation
skills.

5) Learn and denonstrate

appropriate skills in:
probl em sol ving, conflict
resol ution, decision making,
and copi ng.

6) Anger managemnent.
7) Stress managenment
8) Devel op an awareness of the effects

of domestic violence and child abuse
(continued...)
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17/ (...continued)

10.

on famly functioning and famly
i ndividual s.

9) To |l earn and understand the dynamics
of co-dependency.

b. Keep all appointments unless excused by the
therapist/facilitator

Participate in Adults Mol ested as Children (AMAC)
support group as recommended by the DHS SW

Cooperate with Homemaker, Homebuil der Famly
Therapi st, out-reach worker, paraprofessional, socia
wor ker, and other designated child welfare worker to
| earn appropriate parenting and discipline skills and
age- appropri ate expectations.

Cooperate and participate in medical/dental
educational, and mental health services for the child
as requested and deemed appropriate.

Keep all schedul ed appointments with DHS SW and/ or
informthe DHS SW of any problems in conmpliance with
the service plan.

Notify the DHS SWwithin 48 hours of any significant
changes in their situation; i.e., residence, telephone
nunber, enpl oyment, household conposition, etc.

Al'l ow DHS and GAL to share pertinent case information
with all service providers.

Visit with the child as arranged by the DHS and
cooperate with providers of visits .

a. Supervised by DHS, GAL, or other designated and
aut hori zed person.

b. 1) Al'l visits with the DHS must be confirnmed
the working day prior to the visit

2) The visit will be cancel ed without a
confirmation. If you are nore than 15"
[sic] late on the day of the visit, the
visit will be cancel ed.

cC. Condi ti ons/ Responsibilities

(continued. ..
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i npl enented. Mbther and Father were pernitted reasonabl e

supervi sed or unsupervised visitation with Jane at the discretion

of DHS and the GAL. The famly court also ordered that the

parti es appear at a Review Hearing on February 29, 1996 and t hat

DHS provide Mdther visits with Jane at |east four tinmes a week. ¥
F. Jane's Return to Mbther Under Family Supervision

On Decenber 12, 1995, Mdther filed a notion for an

early review hearing to authorize fam |y supervision and the

17/ (...continued)
4) Learn and denonstrate adequate parenting

and discipline skills.

5) Abi de by visitation guidelines.

6) Notify the DHS SW of any problenms in
complying with visitation guidelines.

11. Abi de by any and all court orders, probation orders,
and protective orders.

12. | f appropriate, apply for child care for protective
reasons and cooperate with child care |licensing worker
to continue to receive child care services.

13. Cooperate with I ncome Maintenance Worker and Child
Support Enforcement Agency Worker

The service plan also included a section entitled "Consequences, "
whi ch informed Mother that her parental and custodial duties and rights in
"the children who are subject of this service plan" may be term nated by an
award of permanent custody if Mother failed to comply with the terms and
conditions of the service plan.

18/ The record reflects that on Septenmber 5, 1995, Mother filed a Mdtion to
Enforce Order for Immediate Visitation with [Jane], pointing out that after
attenmpting unsuccessfully to schedule her court-ordered, four-tinmes-a-week
visitations with Jane so she could keep breastfeeding Jane, she was informed
that the earliest she could visit with Jane was the week of Septenber 11
1995, over three weeks fromthe renmoval of Jane from Mother's care and
custody. At a hearing held on September 12, 1995, the family court granted
the motion and ordered Mother and DHS to work out an acceptable visitation
schedul e. On October 27, 1995, the famly court entered a written order
granting Mother's notion that set a schedule for Mother to visit with Jane
four times a week.

31



return of Jane, as well as Sons 1, 2, and 3 and Daughter 2, to
Mot her. Attached to Mdther's notion were three exhibits that

Mot her cl ai ned docunented that she was in substantial conpliance
with the service plan. On Decenber 20, 1995 the famly court
entered an order granting in part and denying in part Mther's
notion for an early review hearing. Pursuant to the order, Jane
and Son 1 were to be returned to Mother under fam |y supervision
by Decenber 29, 1995, provided that Mther participated in a
nunber of services. The famly court al so ordered, however, that
foster custody of Sons 2 and 3 and Daughter 2 be continued. On
Decenber 27, 1995, Jane was returned to the fam |y hone under DHS
"fam |y supervision."

G The Continuation of Fam |y Supervision

At the next four review hearings held on February 29,
1996, August 1, 1996, January 17, 1997, and July 8, 1997, the
famly court ordered the continuation of fam |y supervision over
Mot her, Jane, and Son 1.

The reports by Jane's GAL and a DHS SWthat were filed
prior to these review hearings all indicated that Jane was happy,
heal t hy, active, and not experiencing any serious devel opnent al
del ays, except for a notor skills problemand a stiffness in her
gait for which she was receiving weekly treatnents.

Additionally, it was reported that Mther was appropriately
caring for Jane, both Mdther and Father were attending the
different therapy sessions they had been ordered to attend, the

famly dynam cs had i nproved, and the parents had been naki ng
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sl ow and positive progress towards the goal of providing a safe
home for Jane and her half-siblings. Concerns were expressed,
however, about whet her Mther would ever be able to conpletely
protect Jane from predatory behavior by Father and "reach an
adequate | evel of understanding to reunify with her younger
children.” A concern was al so expressed that five children were
too many for Mdther to adequately parent. Because of these
concerns, Jane's GAL stated that the "DHS will have to decide
whet her or not they want to close this case or continue to
supervise [ Mother's] progress in [Adults Ml ested as Chil dren]
and ot her types of services. |If their position is that [Mother]
wi Il never be able to keep her female children safe from
potential sexual predators, then they nust nmake that position
known and nove forward with a pernmanent plan for [Jane]."

Among the exhibits offered into evidence at the
January 17, 1997 hearing were two letters from Kat herine G een
(Green), a clinical therapist at Kahi Mhal a outpatient clinic,
in which Geen stated that Mther had attended ei ghteen
i ndi vi dual therapy sessions, participated actively and
cooperatively in individual and couples therapy with Father, and
"understands the need to provide safety in the hone for her
children in ternms of physical and sexual abuse.” Geen also
offered the follow ng assessnent of Mdther's progress in therapy:

[ Mot her] has been working to her capabilities to inprove her
skills and know edge as a parent. She is sincere and
nmotivated to maintain safety in her home for her children
and under stands what is necessary to do so. There are no
indications that she is suffering from problenms with
substance abuse, denial, paranoia or even clinical
depression that would cause her to act irresponsible [sic]
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as a parent. The concerns [Mother] presents in therapy
sessions are genuine fears regarding |osing her children to
the system  She states she is followi ng the rules and
expectations set for her by CPS which includes attending

i ndi vidual therapy, couples therapy and parenting meetings.
However, she feels others are not giving her credit for
maki ng "progress” and has become rather distraught about

what

nore she needs to do to prove her worth as a nother.

[ Mot her's] goals are sinple and appropriate, and that is to
have her fam |y back together. | believe that it would be
detrimental to [ Mother's] hopes, trust, self esteem and
future productivity to be denied of the opportunity to
parent her children followi ng her extensive participation in
treatment requested by CPS

It

is my recommendation that [Mother] be given at |east a

trial period to demonstrate her abilities to care for her
children. This may be full time for a certain period or
with long termvisits such as extended weekends, where
fam |y dynam cs can be assessed and nmonitored. Overall, |

feel

[ Mot her] should at | east have the opportunity to take

on the responsibility of her children, before consideration
of any permanent renoval is made.

A Safe Fam |y Home Report, dated June 19, 1997,

prepared by a DHS SWand offered into evidence at the July 8,

1997 heari ng,

noted that Jane "is obviously bonded to her nother

and is an active child.” The report expressed concern, however,

about Mdther's parenting style:

The

in-home service providers consistently report that

[Mother's style of parenting is often one of "restraint,"
meani ng that she tends to use the crib and or/high chair as
a babysitter. She tends to prefer "boxing-in" [Jane] to
make it easier for her to parent [Jane] and needs to be
encouraged to allow the child to explore and get around
even if it means that [M other must be a more active and
interactive parent. The DHS SW has received several reports
from supervised visits stating that even during these
visits, [Mother has difficulty supervising all the
children, and at times, seens unaware and/or unable to
recogni ze and address safety issues in a timely and/or
consi stent manner.

The
| ot

t hat

Public Health Nurse (PHN) reported that there is not a
of eye-to-eye contact between [M other and [Jane], and
she does not do much "tal king" with [Jane]. .

At this time, overall, it appears that [Mother is

meeting [Jane's] needs, but there continues to be concerns
as to how she will parent [Jane] as she gets mpre and nore
active in her toddler years and if she truly can provide her
daughter with the nuch needed age-appropriate stimulation
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and structure to neet the child' s changing and growi ng
needs.

H. The Revocation of Fam |y Supervision and Pl acenent

of Jane in Foster Custody

On Septenber 16, 1997, Jane was placed in foster
custody after a DHS SWarrived at Mther's house with police
of ficers and found Jane alone with a teenager named "Ann," who
had not been identified as a nenber of the household or an
approved caretaker for Jane. Thereafter, on Septenber 25, 1997,
DHS filed a Motion for an I medi ate Review Hearing to Revoke
Fam |y Supervision and Award Foster Custody to DHS.

According to the Safe Fam |y Honme Report, dated
Septenber 22, 1997, that was attached to the notion, Jane was
pl aced into foster custody on Septenber 16, 1997 "as a result of
[Mother's failure to conply with services for the child, her
i nconsi stency with therapy services, |ack of appropriate
supervi sion of the child, neglect, and threatened harm"

At the hearing on DHS s notion on Septenber 30, 1997,
Mot her's counsel represented that he had di scussed the matter
wi th Mdther, and although Mot her did not agree with everything
witten in the report and had brought her personal cal endar to
Kawaji to denonstrate that she had substantially conplied with

requi renents that she participate in certain services, she was

willing to have foster custody continue "with the understandi ng
that -- that at some point she can ask for a [sic] early review
if -- if it's appropriate.” Accordingly, the famly court

ordered that the foster custody of Jane assumed by DHS on
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Sept enber 16, 1997 be continued, with parents all owed reasonabl e
supervised visitation with Jane at the discretion of DHS and the
GAL. The parties were ordered to appear at a review hearing on
January 22, 1998.

| . The Modtion for Order Awardi ng Per manent Custody

On Cctober 24, 1997, DHS filed a Mdtion for Order
Awar di ng Permanent Custody and Establishing a Permanent Pl an.
The notion sought

an order revoking the existing service plan and revoking the
prior award of foster custody, awarding permanent custody to
an appropriate authorized agency, which permanent custody
order will term nate parental and custodial duties and
rights, and establishing a permanent plan relating to
[Jane], which plan will propose adoption or pernmanent
custody for the child until subsequently adopted or the
child attains the age of majority.

At the hearing on DHS s notion on Novenber 4, 1997, DHS
requested that this case be consolidated with CPS Case No. 2
(involving Sons 1, 2, and 3, and Daughter 2) and that trial for
t he consolidated cases be set. The famly court thereupon
ordered the continuation of foster custody and the existing
service plan, set the matter for a Judicial Pretrial Assistance
(JPA) nediation on Decenber 18, 1997, and scheduled trial for
March 18, 19, and 20, 1998.

At a February 26, 1998 pre-trial conference, Mother
agreed to allow DHS to assune permanent custody of Jane's
hal f-si blings, Sons 1, 2, and 3, and Daughter 2, thereby giving
up her parental rights to those children. Follow ng the
conference, the famly court entered a witten order that

continued the previously ordered service plan and Jane's foster
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custody status, set aside the trial that had been schedul ed for
March 18, 19, and 20, 1998, and ordered the parties to appear at
a review hearing on April 9, 1998. The order also stated that
"DHS and GAL, in consultation with the therapists, Marjorie

H ga- Funai (Funai) and Green, will consider return of [Jane] to
Fam |y Supervision and make efforts to effect reunification as
soon as it is considered appropriate[.]"

J. The Evidentiary Hearing on DHS s Mdtion for
Per manent Cust ody

At the hearing on DHS s Mdtion for Permanent Custody
held on July 9, 1998, seven w tnesses testified, including Jane's
GAL.

1.

Kawaji testified that Jane is a "special needs child"
whose needs would make it difficult for an "average parent” to
raise her. Additionally, Kawaji agreed that a "parent with
deficits in parenting skills or know edge [woul d] have a harder
time raising a special needs child as conpared to a parent
working with a healthy child[.]" Kawaji opined that Mther woul d
not be able to provide for the needs of Jane, who was exhi biting
the sane patterns of difficult behaviors and special needs as her
ol der hal f-siblings, because Mther was not able to provide the
"proper structure, stimulation, consistency in the famly
home[.]"

Kawaji recalled that at the tine the Petition was
initially filed, her concern was that Mdther had been
i nconsi stent or non-conpliant in attending nental health,
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parenting, and other services she had voluntarily agreed to
attend, and could not "care for [Jane] and be protective." A

“maj or concern” at the tine was that Mother

was not being honest in setting limts in her relationship
with [Father] because at that time they were together

She had been saying they're not together, they're
together; they're not together and so that unclear status
was a red flag for the Department and nysel f.

The fact that she was not willing to acknow edge the
fact that [Father] has a sex abuse conviction was a concern
for the Departnment.

Those were serious red flags at that tinme.

The concern was that [Mother] has a dependent
personal ity disorder

And al though it says in partial rem ssion again the
concerns were that without consistent structure and
nmoni tori ng what kind of choices [Mother may nmake and the
concerns were that | could not trust that [M other would
abi de by protective orders or restraining orders which
became an issue in the foll owi ng nmonths.

Kawaji admtted that she "was not concerned that [Mther] woul d
physi cal ly abuse the children[.]" Instead, the concerns

regardi ng Mot her were that

she would not be able to be protective of the children
That she has a history of inpulsive and/or poor

choices in her partners as well as the child care providers
t hat she chooses.

And -- and again the . . . long and serious history
and chronic pattern of neglect.

Kawaji also testified that although three years have passed since
the Petition had been filed, Mther still was not able to provide
Jane a "safe fam |y home" because she | acked "commtnent,"
"sticktoitness,"” and "the ability to just endure the trying timnes
of a parent."” According to Kawaji, Mther's deficits were

concerni ng because [ M other's parenting skills are m ni mal
and [Jane's] special needs are so high. The gap is it is
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just that nuch bigger so that |'m seriously concerned about
t hat .

And -- and her lying just -- about sone real serious
i ssues such as child care of the child that young makes ne
very, very concerned.

Her thinking that someone with a serious physica
abuse history such as [O dest Daughter's] father |ast sunmer
woul d be an appropriate caretaker for the child.

That -- that a teen could be an appropriate child care
person for a child with high special needs.

Her attitude that | can be protective 'cause |I'll keep
her with me twenty-four hours a day. It just denonstrates
to me an unrealistic and/or unrealistic parenting ideal or
protection plan as well as continued inability to understand
her concerns.

Wth respect to Mother's conpliance wth recommended services,
Kawaji testified that DHS had referred Mother to hone-based
services for a year, parenting classes, therapy services, nental
heal th services, and "all the services that we could within
reason.” The services were intended

to address [Mother's] own history of her own fam |y of
origin, her own sex abuse, physical abuse and psychol ogica
abuse concerns.

I would like for [Mother] to understand how her own

abuse is not her fault but however that it affects -- it
does i mpact and affect her ability to parent her own
children.

Per haps [ Mother] is not in denial about her own sexua
abuse. She's about to talk about it now. Has found support
in some people to talk about it.

But my concern is her inability to see that her
choi ces continue to place her children at the same kinds of
risks for harm

So, in that sense | -- | do have concerns but although
she can articulate her own abuse that she is still unable to
be protective 'cause she can't see the harm

So, the therapy was the goal of helping her to address
the issues of neglect, it's [sic] inmpact on children, her
being able to see her role in the children's special needs
and how per haps not maliciously but unknowi ngly she has been
a part of the children's problems, the behaviors and she
shoul d be able to accept responsibility for that as well as
to be able to make better choices and judgments in her
partners and her support system
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And to also be able to increase her own self esteem so
that perhaps she can take better care of her own needs
instead of always running herself thin because she's | ooking
out for the needs of others, to decrease her stress |evel so
that she can again better focus on her needs and perhaps
then better be more enmpathic towards the children's needs,
to devel op empathy of the children

Kawaji testified that although Mther had worked with the "hone
base service provider until that case was closed[,]" she had been
only "in partial conpliance, inconsistent with the visits that
are provided to her." Additionally, Mther did not conplete the
parenting services she had been referred to until she was
di scharged fromthe programand given a "second try" to conplete
the services. Wth respect to the nental health services that
Mot her had conpleted or partially conpleted, Kawaji opined that
Mot her does "not have the insight to internalize what she's
| earned. "

Kawaji's testinmony about Mdther's failure to conply
wi th services, however, was sonewhat at odds with the Safe Fam |y
Hone Cuidelines progress reports that she periodically submtted
to the famly court during the proceedings below. 1In a report
dated February 29, 1996, for exanple, Kawaji reported partly as
fol |l ows:

During this report period, [Father] and [ Mother] have
consistently attended Parents Anonynous Cl asses and are
recommended for continued participation

[ Mot her] continues in individual therapy. She transitioned
from Wai anae Coast Sex Abuse Treatment Center to a private
t herapi st, Barbara Porteus, Ph.D., around November 1995
Unfortunately, [Mother] failed to sign the necessary
consents with Dr. Porteus until 02/23/96, so the DHS SW was
not able to consult directly with Dr. Porteus. Dr. Porteus
told [ Mot her] she could not share information until the
consents were signed.
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[ Mot her] participated in services with the [Child and Famly
Services] Visitation Center and was recomended to begin
unsupervised visits with the three children who are still in
Foster Care at this time. These visits began this week.

A report dated July 29, 1996 that Kawaji submtted to the famly
court states that

[ plarents have participated in Psychol ogi cal Eval uati ons.

Mot her has begun individual therapy with Dr. Stein at Kahi
Mohal a. [ Fat her] has agreed to participate in on-going

i ndi vidual /joint/group therapy as deemed appropriate to
support [Mother] in reunifying as a famly unit.

Parents continue regularly [to] attend parenting classes
wi t h PARENTS. ¥  They are recommended to continue these
educational support cl asses.

(Footnote added.) In a report dated January 16, 1997, Kawaj i
stated that Modther "has been referred to therapy services with

[ Funai], ACSW 2 of the CPS Teamto address her famly of origin
i ssues as well as her Focus of Therapy issues. |f and when
deened appropriate, [Funai] will address [a] couple [of] issues
with both parents in therapy as well." Kawaji also reported that
"[b]oth parents are willing to continue to engage in therapy
services as recommended” and "[p]arents continue regularly [tO]
attend parenting classes with PARENTS." See also Report dated
June 19, 1997 (stating that: "Mther's "therapist Ms. G eene
[sic] reported . . . that [Mother has been on tinme or early for
her appoi ntnents and that their current sessions are about

1x/ month"; Modther "has regularly attended sessions w th Kah

19/ From the record on appeal, it appears that "PARENTS" refers to

9
"P.AR E.NT.S, " an acronym for "Providing Awareness, Referrals, Education,
Nurturing, Therapy & Support.”

N

/ It is not clear to us what the letters in "ACSW stand for.
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Mohal @' s therapy services" [but has failed to consistently engage
i n psychot herapy services, citing noney as her reason]; and

"Mot her continues to engage in services for the child with the
PHN, Wai anae Coast Conprehensive Center, and ot her reconmended
service providers to nonitor and assess the child' s devel opnent
and progress").

On cross-exam nation, Kawaji stated that she had
referred Mother to Funai for therapy related to Mdther's sex
abuse issues. Kawaji admtted, however, that she had never
"scope[d] out [Funai's] resune" and didn't know that Funai's
"focus has been with children not . . . . necessarily with
adul ts" and that Funai's "previous experience has been as
adm nistrator rather than as the -- as a [sic] actual
therapist[.]" Wen questioned whet her she was aware that nost of
Funai's therapy sessions with Mother were ained at identifying
"who [ Mother] is and what she wants to do if she didn't have her
children rather than dealing with anythi ng about sexual abuse or
that type of thing," Kawaji testified that she didn't know "the
specific nature of -- of the actual therapy sessions.” Kawaji
agreed that Funai had "noved on to anot her agency" in My but
claimed to not know whether Funai's preoccupation with
transitioning to her new job had made it difficult for Mdther to
get appointnments with her.

2.

Funai was the next witness called by DHS. She
testified that she first became involved with Mdther in January

1997, when she began therapy sessions with Mther on "goals for
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hersel f, goals for her children, situations that would interfere
with her abilities to reach goals.” For exanple, they addressed
Mot her' s inconsistency in attending therapy sessions, her excuses
for not attending sessions, her failure to nake appoi ntnents, and
the length of time it took Mother to get notivated to achieve
goals. Therapy sessions were not focused on delving into
Mot her's history as a sexual abuse victimbecause that subject
was bei ng addressed by Green. Instead, therapy discussions would
del ve into what goals Mdther had and what she would do if she
"didn't have the children." According to Funai, Mdther's "idea
was basically, 'Well, geez, | can't see nyself w thout the kids
because, you know, they're ny primary objective to have the kids
and take care of them'"

In response to questions about Mdther's ability to be
"protective" of Jane, Funai stated:

I think she sees herself as being protective but protective
only to, you know, in a way that it's kind of constricting

For -- and let me give an exanmple of what | mean by
that. When [O dest Daughter] came home [ Mother] realized
she needed to supervise [O dest Daughter].

And so what she would do was be with her twenty-four
hours maki ng sure that she was always there[.] And [Ol dest

Daughter] was . . . you know, sixteen going on seventeen,
. an adol escent who, you know, needs, you know, some
supervi si on. I mean, maybe a | ot of supervision but also
not constantly hovered over. | mean -- and that's not

protection, you know.

So, in that sense a |lot of times she felt that she was
protecting her but maybe not the nmost appropriate way of
protecting.

Funai said that it was difficult for Mother to conme to Funai's
of fi ce because "nost often [Mdther] would | eave tearful because

we woul d deal with issues about her, her behavior, her past, what
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she woul d want." Wen asked whet her she had fornmed an opinion as
to whet her Mdther could provide a safe hone for Jane, Funai

testified:

| believe that as much as [Mother] | oves her children |
think the every day responsibilities and the lack of follow
through really prohibits her from being able to nmeet the
needs of her children in terms of consistency, nurturing,
you know, stability.

On cross-exam nation, Funai agreed with Mther's
counsel that Mdther was a "very caring person, caring to help
others . . . who loves her kids." Wen asked whether the fact
t hat Mot her woul d have to neet the needs of only Jane, rather
than all of her children, would nake a difference in her ability
to provide nore attention to Jane, Funai said it would "depend
upon [Jane], what her needs are, where she's at in her
devel opnment." However, Funai still had concerns because

[a] child needs consistency. They need stability. They
need nurturing, you know.

In order to develop, to be, you know, a pretty
grounded i ndi vi dual

When | say | have concerns it relates to the fact of
[ Mot her's] ability to be consistent, okay?

She starts off very enthusiastically and somewhere
down the road she gets side tracked, you know. V\hether it
be in other relationships, in other situations and because

she's so kind and caring she takes in everybody into her
life --

. I think it would be really difficult for her to
change that aspect of her personality.

And then just focus on [Jane] . . . [and] what her
needs are.

In response to further questioning, Funai reiterated
that during the last few nonths of her therapy practice, Mther

had been pretty consistent in keeping her appointnments w th Funai
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and was comng intw to three times a week. Wth respect to

Mot her' s inconsistency in keeping her appointnents prior to that
time, Funai agreed that she had no reason to question Mther's
expl anations (no noney for gas, car trouble, or illness of her
children or herself) for m ssing appointnments. |In fact, on one
occasi on, Mther kept her appoi ntnment when she was obviously sick
and Funai had to tell her to go hone.

Funai al so conceded that Mdther had a pretty ful
plate, trying to do all that was required of her under the
service plans. |Indeed, because Funai did not want Mther to get
"overwhel med" by going to all the appointnents she was required
to keep, Funai tried to accommodate Mot her by schedul i ng
appoi ntnents on the sane day as Mther's appointnments with other
t herapi sts or service prograns in the same area, so that Mt her
woul d not have to go to Honol ulu from Wai ‘anae and back severa
times during the sane day. Funai also agreed that after she left
for a new job in May 1998 and therefore had to term nate her
t herapy services with Mdther, she referred Mot her back to Kawaj i
"to see what [Kawaji] wanted to do."

3.

Gayle Kim (Kim, a nurse who had been providing public
heal th services to Mother since 1992, was DHS' s next w tness.
Kimtestified about her hone visits to Mdther's home, as well as
the first foster hone that Jane had been placed in, and al so
di scussed Jane's devel opnment. She testified that in Jane's first

foster home, Jane was "having a | ot of behavior problens. She
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woul d end up having tantruns[,] . . . for long periods of tine,
thirty mnutes which seened pretty extrene." Kimtestified that
during her visits to Mother's hone, she observed Jane having a
tenper tantrum "[n]aybe once or tw ce" when Jane was told not to
do sonething. Mther's response was to "try to hold [Jane]
really tight and tell [Jane] firmy, '"No' you know, but not, you
know, not too nuch extremes in terns of her tantrum ng during the
visits."

When asked if she had an opinion as to Mother's ability

to provide for Jane, Kimtestified:

Yeah, | could see that she could provide physically
for [Jane]. That | think she was dressed well a lot of time
[sic] when I would make visits, a |lot of material things
were provided for her, toys and dresses, shoes, things |ike
t hat .

She appeared to be fed and she would generally take
her into the doctors whenever she was ill. Except for the
two year old physical she was pretty nmuch on time with the
physi cal s.

But | think in | ooking back there were times when
was -- | wasn't too sure in terms of the nurturing part of

the relationship, the enotional needs of the child, to be
able to respond to her and to nurture her.

When she was an infant she was very affectionate with
[the] baby but | guess as the baby became nore active, you
know, it was nore a matter of containing her than -- than,
you know, responding to her and responding to her needs
emotionally.

On cross-examnation, Kimtestified that in her experience with
Mot her, there was no indication that Mther was abusing Jane.
She had al so not seen any negl ect of Jane by Mdther. Kimalso
agreed that she "really [didn't] have a concern that [ Mt her
woul d] be able to provide a safe hone."” Her concern was nore
that Mother "didn't seemto be able to nurture [Jane] as nuch as

[Kimfelt] m ght be appropriate” or "see when there were -- there
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may have been problens within . . . of her behavior as well as
problenms with her other children as they were growing up.” Kim
adm tted, however, that with the assistance of people |ike
hersel f, who could "sort of key [Mdther] in to [devel opnmental ]
probl ens” that Jane m ght be experiencing and provide parenting
instructions and education, Mther's deficits in this area could
be addressed. Finally, Kimtestified that Mther "l oves her
child."

4.

Laura Chun (Chun), an outreach worker for Catholic
Charities, testified that she first began working wth Mt her,
Father, and Mother's famly in August 1995. Chun provided weekly
supervision for Mdther and Father during their supervised visits
wi th Jane and al so provided transportation for the visits. Chun
testified that as Jane grew ol der, Jane had frequent tantruns
that were, to a degree, severe. Chun said she had concerns about
the way Mother dealt with the tantruns because Modther had a "nore
| ai d back parenting style and [was] not as pro-active as she
coul d have been"” in dealing with Jane.

Chun confirmed that during the visits, which were for
one hour a week, she had never seen "any outward signs of
physi cal abuse or neglect” or "any suspicious bruises or
mar ki ngs. [Jane] always cane to the visits clean and cl ot hed."”
Additionally, Chun testified, her observation was that Mt her
"was affectionate . . . and she seened to care about [Jane]."

There was al so bondi ng bet ween Mther and Jane, and Mt her seened

a7



"capabl e of providing for the basic physical needs of [Jane]."
Chun's concern related nore to whether Mther could nmaintain a
structured enough environnent to provide the needed consi stency
and discipline to control Jane's behavior. Also, she had
concerns about whether Mdther could take Jane to her appointnents
on a regul ar basis.

Chun believed that Mther could have been a "better
parent” and was concerned because during the tinme Chun had worked
with Mdther, "there was very little progress” in that Jane "stil
continued to have the sane behavi or problens.”

5.

Jane's GAL since Novenber 19972/ was al so put on the
stand and questioned by the parties. He testified that he was
not concerned about Mt her "re-abus[ing] or re-neglect[ing]"
Jane. |Instead, he was concerned that Mdther "didn't conply with
sone of the requirenents of the service plan . . . and nmeke due
progress.” The GAL confirmed that Mther had voluntarily sought
treatment with Green for sexual abuse issues, that Mther and
Jane appeared to be bonded and comruni cating with each other, and
that the hone environnent appeared to be clean and wel | taken
care of. The GAL al so confirmed that outreach services by Kim
were term nated in Septenber 1997, services by Chun ended in
March 1998, and that although Funai had known since February 1998

that she would be leaving for a new job in May 1998, no

21/ Jane had a previous GAL who withdrew when she took a job on a different
i sl and.

48



arrangenents were nmade by DHS to obtain a replacenent therapi st
for Mot her.
6.

Mot her testified that the day after she had given birth
to Jane, a CPS worker cane to the hospital and had police "book"
Jane and take her away. Modther was told that DHS "got an
anonynous report that sonme kind of harm was gonna happen to [ her]
baby." Mbdther pointed out that no one had bothered to go to her
house or to Father's house to investigate the anonynous report;
if they had, they would have seen that her hone, not Father's
home, was prepared for the baby.

Mot her testified that Jane was returned to her on
July 27, 1995, but as a result of an incident that occurred at
the CPS office, Jane was again renoved from Mt her on August 14,
1995. Mt her explained that she had gone to the CPS office for a
supervi sed visit so that Father could see Jane. Frank, a CPS
aide, was in the room as well as Father. Mther went to inquire

what was taking so long to get the visit underway since she had

not heard from anybody, then "went back in the roomand . . . was
breast feeding Jane right outside by the door." According to
Mot her ,

there was [sic] people wal king back and forth. The security
guard fromin there told us that we can go in the room |
wasn't think -- honest, | wasn't thinking anything wrong. |
did that m stake by going in the room

So, Father was sitting |like across and | was sitting
by the door and then Frank came in by the door 'cause | was
talking with him'cause | was sitting by the door breast
f eedi ng ny baby.
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Mot her testified that she al so tal ked to Penny, another DHS ai de
who was present, and was never told by either Frank or Penny that
she was doi ng anything wong. Wen it was determ ned that the

ai de who was supposed to supervise the visit was not show ng up
Father left the prem ses and never had his visit with Jane. It
was only after Father left that Penny told Mdther that "[they
were] not supposed to be in the same roomtogether." Two days

| ater, DHS came to Mdther's hone and "called the cops,” who had
Jane renoved.

Mot her testified that Jane remained in foster custody
until Decenber 27, 1995 and then "[t] he Judge gave ne a chance
with her."

Mot her descri bed her hectic schedule in carrying out
the court-ordered service plans involving Sons 1, 2, and 3,
Daughter 2, and Jane. She had to "[s]ee [Funai]. See the
t herapi st at Kahe [sic] Mhala and [take] the baby to the doctor
and take it to PCDC. "2 Mother was al so attendi ng school because
it was a mandatory requirenment for collecting welfare benefits.
Additionally, she had visits with "all the kids" on Mndays, and
with Son 1 and Jane on Fridays. Her visits with Geen were
weekly initially, then twice a nonth, and then once a nonth. The
sessions with Green focused on dealing with sex abuse issues
i nvol ving Mother's past history, such as "what's going on with

the CPS and [ Mother's] children” and "what happened between

2/ It is not clear to us what the letters "PCDC" refers to.
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[ Mot her] and [ Grandfather], the sex abuse[,] what happened to ny
daughter and -- and ny boy's father, the twins, and [ Son 1]."

According to Mother, the sessions with Funai focused on
getting Mother to think about who she was, what she desired, and
what she wanted to nmake of herself. Mdther stated that because
she "ha[d] kids and . . . was going to school at the sane tine
and . . . trying to make . . . something of [her]self[,]" which
is why she "was going to school to get [her] [General Educati onal
Devel opnent (GED) certificate] and trying to |l ook for work[,]"
she had a hard tinme explaining to Funai that she could not, as
Funai requested, "put [her] kids on the side[,] [t]hink of it
like [she] didn't have any kids . . . [a]nd concentrate on
[ her]sel f."

Mot her testified that Jane was taken away from her
agai n on Septenber 15, 1997. That norning, according to Mt her,
she had taken Jane for a "[WC] 2 appointnent” to get Jane's
hei ght, weight, and growth devel opnent nonitored. She al so took
Son 1 to see Dr. Pervis and to pick up some "Ritalin," a
medi cation that Son 1 took for his attention deficit disorder.
Upon returning home, Mdther left Jane with Mdther's brother; Ann,
who was "a girlfriend"; and Rose, a neighbor. Mther then
dropped Son 1 off at his school and went to her own school to
take her final GED test. During the test, Mther got an

energency phone call from Ann, who was scared, inform ng Mt her

23/ According to Mother, "WC" refers to the "Wonen Infants Children"
program
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t hat peopl e were banging on the door. Mdther said she instructed
Ann not to | et anyone in the house, then went straight hone. By
the tine she arrived hone, Jane had al ready been taken away to

t he Wai anae Conprehensive Center.

Mot her testified that she al ways nmade sure that Jane
was fed, well-dressed, and cl ean, and gave Jane a |l ot of hugs and
ki sses. She also played with Jane, had toys for her, and even
had a panphlet fromthe PHN to help her work with Jane with
certain educational toys; e.g., stacking blocks of the sane
color. Mdther also nurtured Jane by readi ng books to her, and
hel ping her to wite and count nunbers.

Mot her observed that after Jane was taken into foster
custody by DHS in Septenber 1997, Jane began to exhibit changes
in her behavior. O special concern and enbarrassnment to Mt her
was Jane's behavi or when Jane had to | eave after a visitation
with Mother. Jane "would kick her feet up in the air and start
scream ng," cry and bang her head agai nst the car seat, tel
Mot her "she wants to come home,"” not |let go of Mdther's hand,
hold on to the door, and shut the door so that she could go hone
with Mother. The DHS aide would bring candies to bribe Jane and
cal m her down. Mdther testified that she had been seeing Jane
tw ce a week, but the nonth after her |ast court hearing, she
m ssed a Friday visit when she was out | ooking for a job and
filling out job applications because Funai had told her she
should. By the tinme she called DHS to confirmher Friday visit,

it "was too late to call, [so] ny visit[] [was] already
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cancelled.” Thereafter, Mther testified, her Friday visits were
cancel ed, and Kawaji infornmed her that "it was very inportant
that [she] go to [her] Monday visits with [Jane]."

Wth regard to her required therapy services, Mther
testified that she was given two weeks' notice by Funai, with
whom she had been neeting about three or four tinmes every nonth,
that Funai was |eaving for a new job. Mther was never told
whet her therapy would continue with sonmeone el se. By that tine,
all other therapy services had "gone by the way side [sic]" and
the only therapi st Mot her was seeing was G een.

Concerning her relationship with Father, Mother
testified that she had broken up with him permanently and only
called himso that he could talk to Jane on the tel ephone. She
broke up with hi mbecause she realized that as |ong as she was
with him she would not be able to have the kids.

On cross-exam nation, Mdther admtted that she had been
di agnosed with a dependent personality disorder. However, she
testified that she was only ei ghteen years old, a teenager, when
she had taken the test upon which the diagnosis was made; she is
now an adul t.

Mot her testified that she had never worked or really
had a job because she was taking care of her children. She al so
could not | ook for a job because a job would interfere with
perform ng the services she was required to under the service

pl an.
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Regardi ng her ability to protect Jane, Mdther testified
t hat she had never left Jane alone with Father and that Jane was
"already afraid of [Father] because she hasn't been around nen."

7.

Father was the final witness at the hearing. He
testified that he had never seen Mther hit or abuse her kids or
be nmean to them and she always fed them He had al so never been
alone with Jane. Father testified that Mdther should get Jane
because "I know she's a good nother and | know she no abuse the
kids and | know she don't hit her kids and | know she tine out
and stuff like that. | never seen her nean to her kids."

Addi tionally, Mther never left the children unsupervised and
never took drugs.
8.

In addition to the foregoing testinony, Mther offered,
and the famly court admtted into evidence, a letter from
attorney Arlene J. Piper (Piper), the GAL for Mdther's other
children in the past as well as present CPS cases, with the
qualification that Piper had not been part of Jane's case and had
not had access to the files and records concerning Jane. The
crux of Piper's letter was as foll ows:

In both nmy capacity as GAL and personally, | have never
observed [ Mother] m streat or abuse her children. She has
al ways been a |loving mother who has tried her best to take
care of her children. I believe she has been thwarted in
her efforts to conply with her Service Plan. It seens
whenever she substantially conmplied with the requirenments,
DHS added nore requirements or changed the demands in a
manner that appeared geared to failure, as the specifics did
not take into consideration [Modther's] background or
situation.
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This whol e case | eaves me heart broken. I think it is a sad
commentary that the State could not use its resources to
help this famly stay together. For [Mother] to | ose her
only remaining child would be very unfortunate, as she does
love all her children, and has fought so hard to keep this
last child. I know ny present ward, [O dest Daughter], will
be devastated to | ose her one remaining sibling.

K. The Award of Pernmnent Custody Over Jane to DHS

On July 31, 1998, the famly court entered the
Per manent Custody Order that: (1) revoked the prior award of
foster custody over Jane to DHS; (2) divested Mther and Fat her
of their parental rights in Jane; (3) appointed the Director of
DHS as permanent custodi an of Jane, with authority to del egate
hi s/ her responsibilities and duties to a professional nmenber of
the DHS staff; (4) awarded the Director of DHS "each of the
parental and custodial duties and rights as are set forth in HRS
§ 587-2, 'Permanent Custody' and are stated in the Letters of
Per manent Custody,"” a copy of which was filed concurrently with
the famly court's order; (5) excluded Mther and Father from
participating in adoption or other subsequent proceedings
i nvol ving Jane; and (6) ordered Mdther and Father to appear at a
per manent plan review hearing on February 5, 1999.

The Letters Awardi ng Permanent Custody to DHS vested in
DHS, until Jane "reaches the age or eighteen or is .
adopted,” the duties and rights of a legal custodian and famly
menber, including the authority "[t]o provide consent to [Jane's]
adoption, change of nane pursuant to HRS § 574-5, or to marri age

with prior [c]ourt approval[.]"
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L. The Denial of Mther's Mtion for Reconsideration
and Mot her's Appeal

On August 18, 1998, Mother filed a notion for
reconsi deration of the Permanent Custody Order. The famly court
summarily deni ed Mother's notion on Septenber 16, 1998.

This tinmely appeal by Mther foll owed on Cctober 13,
1998.

M The Famly Court's Findi ngs of Fact and
Concl usi ons of Law

On Novenber 10, 1998, Findings of Fact and Concl usi ons
of Law were filed by the famly court. The famly court

concluded, in relevant part, as foll ows:

3. [ Mother] . . . [is] not presently willing and
able to provide [Jane] with a safe fam |ly home, even with
the assistance of a service plan.

4. It is not reasonably foreseeable that [Mother]
. will become willing and able to provide [Jane] with a
safe fam |y home, even with the assistance of a service
plan, within a reasonable period of tine.

5. The permanent plan dated October 15, 1997 is in
the best interests of [Jane].

The findings of factz that are relevant to this appea
by Mt her and upon which the famly court based its foregoing

concl usi ons include the foll ow ng:

THE CHI LD
32. [J]ane was first placed in foster care on
June 21, 1995.
33. [Jane] has been residing in the current foster

home since Decenber 1997

241 Fi ndi ngs of fact (FsOF) Nos. 1 through 24 detail the procedural history
of this case; FsSOF Nos. 25 through 30 describe the parties to this case; FsOF
Nos. 31 through 38 are categorized as relating to "Child"; FsOF Nos. 39
through 67 relate to Mother; FsSOF Nos. 68 through 84 relate to Father; and
FsOF Nos. 85 through 98 are categorized under the heading "DHS."
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34. [Jane] is a "special needs" child as
demonstrated by the following factors: she often displays
chaotic behavior when she is at visits; she has frequent,
severe "tantrums"; she has borderline delays in devel opment,
and febrile seizures; she showed inmprovement in her speech
and behavior after being placed out of famly hone.

35. The professionals involved in [Jane's] life have
expressed grave concerns with the protracted nature of these
proceedi ngs and the negative psychol ogical inmpact it is
havi ng on [Jane's] devel opnment.

36. [Jane] displays the same behavioral problems and
difficulties that her older siblings did. The siblings have
all gone on to develop further behavioral disorders such as:
Attention Deficit Hyperactivity Disorder, toileting and
hygi ene problenms, attachment disorder, defiant behavior, and
i mpul sivity. [Jane's] future devel opment would likely mmc
the patterns and needs of the other children

37. The behaviors that [Jane] exhibits and |ikely
may develop in the future can be managed through structure

38. Mot her and Father cannot provide the structure
or consi stency needed to manage [Jane's] problens.

MOTHER
42. Mot her was physically and sexually abused by
[ Grandfather], . . . fromthe age of ten until she was
f ourteen.
43. At the age of 15, Mother gave birth to her

ol dest child, [Ol dest Daughter,] on October 30, 1981
Mot her was involved in a relationship with [O dest
Daughter's] father . . . for about two years.

44. [ Ol dest Daughter] was sexually abused by
[ Grandf ather] and [Legal Father].

45, Mot her met [Legal Father] in 1985, and they
married in 1986. [ Legal Father] was an al coholic and
physically abused Mother prior to and during their marriage

46. [Legal Father] is the father of [Son 1] and the
twins, [Sons 2 and 3]. [Legal Father] physically abused all
of the children, in addition to Mother. [ Legal Father] also
sexual |y abused [O dest Daughter], for which he was
convicted of crim nal charges and deported to Western Sanpa.
[Legal Father] was not allowed to return to the United
States until 1996, and has had no contact with the children
since being deported.

47. Mot her has been in an abusive relationship with
Father since sometime in 1993. 2

25/ We have been unable to |locate any evidence in the record that would
support this finding of fact. There is evidence that Mother was in an abusive
(continued. . .)
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48. Al t hough Mot her finally has acknow edged the
i ssues regardi ng her own physical and sexual abuse, she
continues to have limted insight as to how those issues
affect her judgment and ability to provide for her
childrens' [sic] needs

49. Mot her still does not understand how the
abusi ve relationship between herself and her partners, as
wel |l as the abuse her partners have perpetrated agai nst al
of their children and other famly members, has a
detrimental effect on [Jane's] physical and psychol ogica
wel | - bei ng.

50. Throughout this case, Mother has exhibited a
pattern of alternating between insight and deni al
compl i ance and non-conpliance, participation and
non-participation, improvement and regression, and insight
and | ack of insight into [Jane's] needs.

51. Mot her has no insight into [Jane's] ordinary and
speci al needs. Mot her's parenting style is passive, and she
tends to confine Jane to a play pen, crib, or high chair to
"manage" her, rather than letting her be free to explore
whi |l e nonitoring her safety. Mot her di splays a | ack of
under st andi ng and consi stency in providing structure,
gui dance and discipline to [Jane], and continues to make
poor choices regarding child care

52. Mot her frequently cancelled visits with [Jane]
and her siblings due to illness, other appointments, or
ot her personal obligations

53. Mot her was al so inconsistent in attending
t herapy sessions, which i npeded her ability to reach her
goal s.

54. Mot her has never been enpl oyed, and has no
training or education which would enable her to secure
empl oyment .

55. In a psychol ogical evaluation adm nistered by
[Dr. Loo], Mother was diagnosed as suffering from Dependent
Personality Disorder. This diagnosis negatively inpacts

Mot her's ability to provide a safe famly home for [Jane]
because of difficulty in making i ndependent decisions,
tending to choose partners that are high risk, and

exerci sing poor judgnent.

56. Mot her failed to follow directions that DHS felt
were necessary to the well-being of all her children
despite repeated and clear instruction

57. Mot her agreed to discontinue her relationship
with [Father] in order to have her children return to her
Despite her purported willingness to do so, Mother
mai nt ai ned a relationship with [Father], and fails to

25/ (...continued)

relationship with Legal Father; however, the record also indicates that Lega
Fat her was deported to Western Sampa, has remarried, and is no |longer a threat
to Mother's children
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understand the detrinental effect on [Jane's] physical and
psychol ogi cal well -being.

58. Mot her appears to have agreed to participate in
servi ces because she felt she was required to by the [c]ourt
to effect reunification with her children, and not because
she agreed with or understood the need for services and the
benefits that would derive fromthem Mother still has not
recogni zed, acknow edged, or apol ogized for the harmto
[Jane] or her siblings.2

59. Because Mot her does not recognize or understand
potential harmto [Jane], Mother is unable to be protective
and will continue putting [Jane] at risk of threatened harm

60. Mot her and Fat her have not been open and

forthright with the various service providers in this case.

61. Mot her has not been honest regarding child care
and the status of her living arrangements or persona
rel ati onshi ps.

62. Mot her and Father have failed to follow court
orders despite having them explained in witing, and at
court and by the social workers and various service
providers. They continue to place blame on others for their
own actions.

63. Mot her has failed to show progress in any of the
services she was ordered to attend, despite continua
participation in those services for over 13 years. Mot her
has made only Ilimted progress in therapy addressing her
attachment, relationships, and her own abuse issues. VWhi | e
Mot her is able to repeat and verbalize concepts she has
Il earned in therapy and counseling, she appears unable to
internalize those concepts and generalize themto apply them
in practice.

64. The same problems still exist now that were
present when the case was first opened. Mot her had, and
continues to have, limted ability and insight. Mot her
woul d al ways continue to require supervision and nonitoring
and it is unlikely Mother can or ever will benefit from
further services in a meaningful way.

65. Mot her was given every reasonable opportunity to
effect positive changes to provide a safe famly home and to
reunify with [Jane].

66. Mot her is not presently willing and able to
provide [Jane] with a safe famly home, even with the
assi stance of a service plan because her foregoing problens
continue to exist and she has refused, frustrated, and
failed to benefit fromthe services which have been provided
to her over the last 13 years.

26/ It is not clear to us what "harm' Mother was supposed to apol ogize to
her children about. The record on appeal contains absolutely no evidence that
Mot her ever harmed Jane or any of her children.
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67. It is not reasonably foreseeabl e that Mother
will become willing and able to provide [Jane] with a safe
famly home, even with the assistance of a service plan
because even if Mother were to suddenly change her |ong
standi ng pattern of behavior, there is no likelihood that
she would sufficiently resolve her problenms at an
identifiable point in the future.

(Foot not es added.)

THE LEGAL FRAMEWORK FOR
| NVOLUNTARI LY TERM NATI NG PARENTAL RI GHTS

A. United States Suprene Court Case Law

The United States Suprenme Court has characterized the
"rights to conceive and to raise one's children" as "essential,
basic civil rights of man, . . . and rights far nore

precious than property rights.” Stanley v. Illinois, 405 U S

645, 651 (1972) (brackets, citations, ellipsis, and quotation
marks omtted). According to the Court, a natural "parent's
desire for and right to 'the conpani onship, care, custody and
managenment of his or her children' is an inportant interest that
"undeni ably warrants deference, and absent a powerful

countervailing interest, protection. Lassiter v. Departnent of

Social Servs. of Durham County, N.C , 452 U. S 18, 27 (1981)

(quoting Stanley, 405 U.S. at 651).

When a state initiates a term nation of parental rights
proceeding, it seeks "not sinply to infringe upon that interest,
but toend it. |If the State prevails, it will have worked a
uni que kind of deprivation. A parent's interest in the accuracy
and justice of the decision to termnate his or her parental
status is, therefore a conmandi ng one." Lassiter, 452 U S. at

27. In recognition of the inportance of this parental interest,
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t he Supreme Court announced in Santosky v. Kraner, 455 U.S. 745,

747-48 (1982), that "[b]efore a State may sever conpletely and
irrevocably the rights of parents in their natural child, due
process requires that the State support its allegations by at

| east cl ear and convi ncing evidence." The Suprenme Court
expl ai ned t hat

[t]he fundanmental |iberty interest of natural parents in the
care, custody, and managenent of their child does not
evaporate sinply because they have not been nmodel parents or
have | ost tenporary custody of their child to the State

Even when bl ood rel ati onships are strained, parents retain a
vital interest in preventing the irretrievable destruction
of their famly life. I f anything, persons faced with
forced dissolution of their parental rights have a nore
critical need for procedural protections than do those
resisting state intervention into ongoing famly affairs
When the State nmoves to destroy weakened fam lial bonds, it
must provide the parents with fundamentally fair procedures.

Id. at 753-54.

Sant osky invol ved an appeal froma New York famly
court judgnent termnating the natural parental rights of
petitioners over their children, based on a finding that the
children were "permanently neglected." Under the applicable New
York statute, the term nation of parental rights involved two
stages: factfinding and disposition. The United States Suprene
Court observed that the fact-finding hearing

pits the State directly against the parents. The State

al l eges that the natural parents are at fault. . . . The
State marshals an array of public resources to prove its
case and di sprove the parents' case. Victory by the State
not only makes term nation of parental rights possible; it
entails a judicial determ nation that the parents are unfit
to raise their own children.

ld. at 759-60. At this stage, the Suprenme Court observed, the
State nust prove parental unfitness and "cannot presune that a

child and his parents are adversaries.” [d. at 760. "[Until
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the State proves parental unfitness, the child and his parents
share a vital interest in preventing erroneous termnation of
their natural relationship. 1d. It is only "[a]fter the State
has established parental unfitness at that initial proceeding,
[that] the court may assune at the dispositional stage that the
interests of the child and the natural parents do diverge."” 1d.
at 760. At that point in the process, the judge can sel ect

di spositional alternatives for the child based "solely on the
basis of the best interests of the child.”" 1d. at 760 (quoting
Fam C. Act 8§ 631).

I n expl ai ning why a hi gher standard of proof than the
preponder ance of evidence standard was required in term nation of
parental rights proceedings, the Santosky court observed that
hei ght ened procedural protections were necessary because the risk
of error during the factfinding proceeding was nagnified due to a
nunmber of factors:

Per mnent negl ect proceedi ngs enpl oy inprecise substantive
standards that |eave determ nations unusually open to the
subj ective values of the judge. I n appraising the nature
and quality of a conplex series of encounters among the
agency, the parents, and the child, the court possesses
unusual discretion to underwei gh probative facts that m ght
favor the parent. Because parents subject to term nation
proceedi ngs are often poor, uneducated, or members of

m nority groups, such proceedings are often vulnerable to
judgments based on cultural or class bias.

The State's ability to assenble its case al nost
inevitably dwarfs the parents' ability to mount a defense
No predetermned limts restrict the suns an agency may
spend in prosecuting a given term nation proceeding. The
State's attorney usually will be [an] expert on the issues
contested and the procedures enmployed at the factfinding
hearing, and enjoys full access to all public records
concerning the famly. The State may call on experts in
famly relations, psychology, and medicine to bolster its
case. Furt hernore, the primary witnesses at the hearing

will be the agency's own professional caseworkers whomthe
State has enpowered both to investigate the famly situation
and to testify against the parents. I ndeed, because the
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child is already in agency custody, the State even has the
power to shape the historical events that formthe basis for
term nation.

The disparity between the adversaries' litigation
resources is matched by a striking asymmetry in their
litigation options. Unli ke crim nal defendants, natura
parents have no "double jeopardy" defense against repeated
state term nation efforts. If the State initially fails to
win termnation, . . . it always can try once again to cut
off the parents' rights after gathering more or better
evidence. Yet even when the parents have attained the |eve
of fitness required by the State, they have no simlar nmeans
by which they can forestall future term nation efforts.

Coupled with a "fair preponderance of the evidence"
standard, these factors create a significant prospect of
erroneous term nation. A standard of proof that by its very
terms demands consideration of the quantity, rather than the
quality, of the evidence may m sdirect the factfinder in the
mar gi nal case. G ven the weight of the private interests at
st ake, the social cost of even occasional error is sizable.

. An el evated standard of proof in a parenta
rights ternlnatlon proceedi ng would alleviate "the possible
risk that a factfinder m ght decide to [deprive] an
i ndi vidual based solely on a few isolated instances of
unusual conduct [or] . . . idiosyncratic behavior."

"I ncreasing the burden of proof is one way to inpress the
factfinder with the importance of the decision and thereby
perhaps to reduce the chances that inappropriate"

term nations will be ordered

Id. at 763-65 (citations omtted). 1In a footnote in Santosky,

the Suprenme Court observed as foll ows:

The Fam ly Court Judge in the present case expressly
refused to term nate petitioners' parental rights on a
"non-statutory, no fault basis." App. 22-29. Nor is it
clear that the State constitutionally could term nate a
parent's rights without showi ng parental unfitness. See
Quilloin v. Walcott, 434 U.S. 246, 255, 98 S.Ct. 549, 554,
54 L. Ed.2d 511 (1978) ("We have little doubt that the Due
Process Clause would be offended '[i]f a State were to
attenpt to force the breakup of a natural famly, over the
objections of the parents and their children, without some
showi ng of unfitness and for the sole reason that to do so
was thought to be in the children's best interest,'" quoting
Smith v. Organization of Foster Families, 431 U.S. 816,
862-863, 97 S.Ct. 2094, 2119, 53 L.Ed.2d 14 (1977) (Stewart,
J., concurring in judgment)).

Sant osky, 455 U. S. at 760 n.10 (enphasis added).
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B. Hawai i Statutory and Case Law

In Hawai i, two principal statutory schenes exist for
involuntarily termnating the parental rights of a parent over
his or her child.

1.

First, Part VI, entitled "Term nation of Parental
Rights,"” of HRS chapter 571, entitled "Famly Courts," sets forth
the procedures for the involuntary term nation of parental
rights. Part VI of HRS chapter 571 includes three sections: HRS
8§ 571-61 (1993),2 which sets forth the grounds upon which

27/ HRS § 571-61 (1993) provides, in relevant part, as follows:

(b) Involuntary term nation.

(1) The fam ly courts may term nate the parenta
rights in respect to any child as to any | ega
par ent:

(A Who has deserted the child without affording
means of identification for a period of at |east
ni nety days;

(B) Who has voluntarily surrendered the care and
custody of the child to another for a period of
at |l east two years;

(O Who, when the child is in the custody of
anot her, has failed to communicate with the
child when able to do so for a period of at
| east one year;

(D) Who, when the child is in the custody of
another, has failed to provide for care and
support of the child when able to do so for a
period of at |east one year

(E) Whose child has been removed fromthe
parent's physical custody pursuant to
Il egally authorized judicial action under
section 571-11(9), and who is found to be
unabl e to provide now and in the
foreseeable future the care necessary for
the well-being of the child;

(F) Who is found by the court to be mentally ill or

mentally retarded and incapacitated from giving
(continued...)
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parental rights can be term nated, as well as the form contents,
and service required for a petition filed to involuntarily
term nate parental rights; HRS § 571-62 (1993), which requires a
hearing to be held on any HRS § 571-61 petition and allows an
obj ective investigation and report to be conpl eted regarding the
ci rcunst ances of the m nor and the parent or parents whose rights
are sought to be termnated; and HRS 8§ 571-63 (1993), which sets
forth the requirenents for a judgnent of term nation of parenta
rights.

In Whbodruff v. Keale, 64 Haw. 85, 637 P.2d 760 (1981),

a pre-Sant osky case, the Hawai‘i Suprene Court was called upon to
determ ne whether the famly court had properly applied HRS
88 571-61 (1976 & Supp. 1980)2 through 571-63 (1976) in

N
~
—~

(...continued)
consent to the adoption of or from providing now

and in the foreseeable future the care necessary
for the well-being of the child;

(G Who is found not to be the child's natural or
adoptive father.

8/ HRS § 571-61(b) (1) (1976 & Supp. 1980) provided as foll ows:

(b) I nvoluntary term nation.

(1) The fam ly courts may term nate the parenta
rights in respect to any child as to any |egal parent:

(A Who has deserted the child without
af fordi ng means of identification for a period of at
| east ninety days;

(B) Who has voluntarily surrendered the care
and custody of the child to another for a period of at
| east two years

(O Who, when the child is in the custody of
anot her, has failed to communicate with the child when
able to do so for a period of at |east one year;

(D) Who, when the child is in the custody of
(continued...)
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term nating the Wodruffs' parental rights in their natural

child. The Wodruffs had allowed their infant daughter to be
cared for by Jean Keal e and her son John (the Keal es) on the
island of Ni ‘i hau during the period that the Wodruffs resided on
Guam and on Oahu between 1976 and 1978. After M. Wodruff was
transferred back to Pearl Harbor in 1978, the Wodruffs | ocated

t heir daughter at the Keal es on Kauai and took her, purportedly
for the day. Wen the Wodruffs did not return their daughter to
the Keales, the Keales filed a petition in the famly court for
forfeiture and term nation of the Wodruffs' parental rights.

The famly court found that although the Wodruffs had
the financial ability to do so, they failed to contribute to the
support of their daughter during the entire period that the
Keal es had custody of her. The famly court al so evaluated the
suitability of both hone environnments, evidence of parental
behavi or and tenperanent, and the court's own surmsals as to the

daughter's future on Ni‘ihau. Concluding that term nation of the

28/ (...continued)
another, has failed to provide for care and support of
the child when able to do so for a period of at |east

one year,;

(E) Whose child has been removed from [the
parent's] physical custody pursuant to |legally
aut hori zed judicial action under section 571-11(2)(A),
and who is found to be unable to provide now and in
the foreseeable future the care necessary for the
wel | - being of the child;

(F) Who is found by the court to be nentally
ill or mentally retarded and incapacitated from giving
consent to the adoption of or from providing now and
in the foreseeable future the care necessary for the
wel | - being of the child;

§©)] Who is found not to be the child's
natural or adoptive father.
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Wodruffs' parental rights was in their daughter's best interest,
the famly court granted | egal custody of the Wodruffs' daughter
to Jean Keal e.

On appeal, the Wodruffs contended, anong ot her issues,
that the famly court violated their right to due process by
concluding that termnation of their parental rights was in their
daughter's best interest without a specific finding of parental
unfitness. 1d. at 98, 637 P.2d at 768. The suprene court
reversed and remanded. In doing so, the supreme court initially
not ed t hat

[bl]efore a court may term nate the rights of natural parents
in their children without the parents' consent, it must make
two separate findings. First, the court must be satisfied
that at |east one of the situations enumerated in HRS

§ 571-61(b) (1) exists. If it so finds, the court must then
eval uate the evidence and determ ne that term nation of
parental rights would be "necessary for the protection and
preservation of the best interests of the child concerned."

Id. at 89, 637 P.2d at 763. The suprene court disagreed with the
Wodruffs that a "specific finding of parental unfitness per se"
was nmandated before a parent's rights could be termnated. 1d.
at 98-99, 637 P.2d at 769. However, the suprene court agreed

t hat

in recognition of the constitutional protection afforded the
parent-child relationship, . . . parents' rights nmust be
considered -- be it in the finding of parental consent,

cul pability or incapacity -- before natural ties may be
severed over their objections. In other words, parenta
rights cannot ordinarily be termnated for the sole reason
that it would be in the child' s best interest.2¥

29/ In I'ight of Santosky v. Kramer, 455 U.S. 745 (1982), decided by the
United States Supreme Court a year after Whodruff v. Keale, 64 Haw. 85, 637
P.2d 760 (1981), it is questionable whether parental rights can ever be
term nated for the "sole reason that it would be in the child' s best
interest." There nust be some finding of parental "unfitness" to all ow
natural parental rights to be termnated involuntarily.
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Id. at 99, 637 P.2d at 769 (enphasis and footnote added). The
suprene court also noted that

Hawaii's statutory scheme facilitating the term nation
of parental rights [i.e., Part VI of HRS chapter 571]
initially takes parents' rights and interests into account
before turning to the child's. In the case of involuntary
termnation, it is only after the parents have denonstrated
sonme formof "unfitness" as defined by the legislature in
HRS § 571-61(b) that the state intervenes as parens patriae
and considers the best interests of the child. The statute
thus gives proper regard to the rights of parents before
allowing term nation, consistent with due process

principles.

Mor eover, parental fitness may certainly be one of the
factors taken into account in determ ning the best avenue of
action for the child. As we observed in In re Mary Doe II,
"the concept of the best interests of the child is one that
is without any measuring rod," 52 Haw. 448, 453, 478 P.2d
844, 847 (1970), relying on the wisdom and discretion of the
famly court. Although we previously refused to set out
parameters of the "best interests" standard, In re Mary Doe
I1, supra, 52 Haw. at 453, 478 P.2d at 847, we note that the
court may |l ook to the past and present conditions of the
home and natural parents so as to gain insights into the
quality of care the child may reasonably be expected to
receive in the future. Other factors for consideration my
include the child's own desires and his enmotional and
physi cal needs. The court is given much |eeway in
exam nation of reports concerning the child' s care, custody
and wel fare, and its conclusion, if supported by the record
and not clearly erroneous, nmust stand on appeal

Id. at 99, 637 P.2d at 769 (enphasis added, citations omtted).
Finally, the suprene court discussed the burden of proof
applicable in term nation of parental rights cases under HRS

chapter 571

[ B] ecause severance of the natural parent-child tie is such
a drastic remedy, the burden of proving that such action
would be in the child' s best interest must rest with those
seeking it. We now follow the |ead of the Texas Supreme
Court in In re G.M., 596 S.W 2d 846 (1980), in suggesting
that the "clear and convincing evidence" standard of proof
govern such a determ nation

There is no question that the right to the integrity
of the famly unit is one of constitutional di mensions.

The very act of severing the parent-child relationship
is cognizably absolute and irrevocable

ld. at 100, 637 P.2d at 770.
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Term nation of parental rights under HRS chapter 571
t hus involves a two-step process: first, one of the forns of
parental unfitness set forth in HRS § 571-62(b) nust be
establ i shed by clear and convincing evidence; and second, the
famly court nust determ ne, by clear and convincing evidence,
that term nation of parental rights is in the child s best
i nterest.

2.

HRS chapter 587, the Child Protective Act, also
provi des a nmechanismfor involuntarily termnating a parent's
rights. Specifically, HRS chapter 587 authorizes the famly
court to order a child placed in "permanent custody," a term
described in HRS § 587-2 (1993), in relevant part, as foll ows:

"Permanent custody" nmeans the | egal status created under
this chapter by order of the court after the court has
considered the criteria set forth in section 587-73(a) or
(e) and determ ned by clear and convincing evidence that it
is in the best interests of the child to order a permanent
pl an concerning the child.

(1) Per mmanent custody divests from each | ega
custodian and famly menber who has been sunmoned pursuant
to section 587-32(a), and vests in a permanent custodi an,
each of the parental and custodial duties and rights of a
|l egal custodian and fam |y member, including, but not
limted to, the foll ow ng:

(A To determ ne where and with whom the child shall
live; provided that the child shall not be
pl aced outside the State without prior order of
the court;

(B) To assure that the child is provided in a timely
manner with adequate food, clothing, shelter,
psychol ogi cal care, physical care, medical care,
supervision, and other necessities;

(O To monitor the provision to the child of
appropri ate educati on;

(D) To provide all consents that are required for
the child' s physical or psychol ogical health or
wel fare, including, but not limted to, medical
dental, psychiatric, psychol ogical, educational
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(Enphases

empl oyment, recreational, or social needs; and
to provide all consents for any other medical or

psychol ogi cal care or treatment, including, but
not limted to, surgery;
(E) To provide consent to adoption, change of name

pursuant to section 574-5, or to marriage;

(F) To provide the court with information concerning
the child that the court may require at any
time, and to submt written reports to the court
stating the then-current situation and other
significant information concerning the child at
intervals not to exceed one year, unless
ot herwi se ordered by the court; and

(G If the child resides without the home of the
permanent custodian for a period of seven
consecutive days, to submt a written report to
the court stating the then-current situation of
the child on or before the tenth consecutive day
or the next working day after the date;

(2) Unl ess otherwi se ordered by the court, a child's
fam |y member shall retain, to the extent that the famly
menber possessed the responsibility prior to the transfer of
permanent custody, the continuing responsibility for support
of the child, including, but not limted to, repayment for
the cost of any and all care, treatment, or any other
service supplied or provided by the permanent custodian, any
subsequent permanent custodi an, other authorized agency, or
the court for the child's benefit;

(3) A famly member may be permtted visitation with
the child at the discretion of the permanent custodi an;
provi ded that the exercise of such discretion may be
reviewed by the court and the court may order that a family
menber be permtted such visitation as is in the best
interests of the child[.]

added.)
HRS chapter 587 had its genesis in House Bill No. 1417,

passed by the 1983 | egislature and ultimately signed into | aw as

Act 171,

1983 Haw. Sess. L. at 320. In explaining the underlying

reasons for the bill, the House Judiciary Commttee stated,

partly, as follows:

The purpose of this bill is to create a new chapter to
be designated the child protective act to safeguard, treat
and provide permanent planning for children who have been
harmed or threatened with harm

Present law limts the jurisdiction of the court to

those children who have been abused and negl ected and does
not offer protection to children who may be at risk, even
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within the same famly. In instances of serious abuse to
one child in a famly, siblings are not afforded | ega
protecti on because the child's situation does not presently

come within the jurisdiction of the court. Mor eover, this
bill seeks to clearly define the type of injury or harm
which will bring a child within the jurisdiction of the
Court.

Hse. Stand. Comm Rep. No. 428, in 1983 House Journal, at 1030.
The systemoriginally established by Act 171 was
i nt ended

to provide children with pronpt and anmple protection from
the harnms detailed herein, with an opportunity for timely
reconciliation with their famlies where practicable, and
with timely and permanent planning so they may devel op and
mature into responsible, self-sufficient, |aw- abiding
citizens. This permanent planning should effectuate
placenment with a child's own fam |y when possible and should
be conducted in a [sic] expeditious fashion so that where
return to the child's famly is not possible as provided in
this chapter, such children will be promptly and permanently
placed with responsible, conpetent, substitute parents and
famlies, and their place in such famlies secured by

term nation of parental rights, adoption, guardianship,
long-term foster custody orders, if no other option is
available, by other order of the court, or arrangenment as
best provides for permanency.

1983 Haw. Sess. L. Act 171, 8 1 at 320 (codified in HRS § 587-1

(1985)) (enphasis added). The options available to the famly
court when it determned that a child could not be safely
returned to the child's famly were originally set forth in HRS
§ 587-72 (1985), which stated, in relevant part, as follows:

(h) The court may order permanency planning for the
child as follows:

(1) That a petition for term nation of parenta
rights pursuant to section 571-61 be commenced
as soon as practicable and that such petition be
consolidated with the child protective
proceedi ngs;

(2) That a petition for guardianship pursuant to
section 560:5-201 be commenced as soon as
practicable, and that such petition be
consolidated with the child protective
proceedi ngs;

(3) That if the child is sixteen years of age, and

is of sufficient physical and psychol ogica
maturity, the court may order that the child be
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deemed to be emanci pated and shall be regarded

as though the child were of legal age . . . ; or
(4) That the child shall remain in |long-term foster
care until the age of majority pursuant to a

long-term foster care contract unless the child
is emanci pated prior thereto pursuant to
paragraph (3) and that such status shall not be
subject to modification or to revocati on except
upon a showi ng of extraordinary circunstances to
the court.

In other words, as HRS chapter 587 was originally enacted,
parental rights in a child could only be involuntarily term nated
by (1) an order appointing a guardian for the child,
(2) emanci pation of the child, or (3) an order term nating
parental rights pursuant to HRS 8§ 571-61, which as discussed
above, sets forth specific grounds of parental unfitness that can
result in termnation of parental rights.

Three years after Act 171 was passed, the |legislature
passed House Bill No. 2221-86, signed into |law as Act 316, 1986
Haw. Sess. L. at 631, which totally revanped the statutory schene
of HRS chapter 587 and created a shortcut to the involuntary
term nation of parental rights process. According to the Senate
Judiciary Comm ttee, the purpose of the 1986 anendnents was

to consolidate all of the statutory provisions designed to
assure children a safe home environnment, either with their
natural famlies or in adoptive homes. The bill also adds
specificity to existing statutory standards by providing

cl ear guidelines for making the factual determ nations that
di ctate placenment decisions.

It is currently necessary to initiate separate |ega
proceedi ngs to undertake supervision of a child's welfare
and attenmpt to reunify the child's famly, then to term nate
parental rights, and finally to arrange adoption or
guar di anshi p. By integrating the several processes the bil
elimnates undue del ay and avoids an unsettling series of
temporary placements for the child.

Sen. Stand. Comm Rep. No. 537-86, in 1986 Senate Journal, at
1023.
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To acconplish the legislative purpose for Act 316,
several new definitions and sections were added to HRS
chapter 587, and other sections of the chapter were nodified.

For exanple, HRS § 587-1, entitled "Purpose;
construction,” was anended to add a finding that "children
deserve and require . . . loving and nurturing hones" in addition
to "safe and secure" honmes. 1986 Haw. Sess. L. Act 316, 8§ 1 at
631. Additionally, the Act anended the policy and purpose
provi sions contained in HRS § 587-1 that where return to a
child's famly is not possible, the child s place in a substitute
famly wll be secured by (1) adoption, (2) term nation of
parental rights, (3) guardianship, (4) long-termfoster custody
orders, or (5) if no other option is available, by other order of
the court, or arrangenent as best provides for pernmanency, to
delete references to itens (2) through (5). In lieu of items (2)
t hrough (5), Act 316 added a provision that a child' s place in a
substitute famly could be secured by "permanent custody orders."
Id. As discussed above, "permanent custody" was defined as a
| egal status that divested parents of their parental rights.

Several new procedures of relevance to this case were
al so set in place by Act 316. First, a new section, HRS
§ 587-25, was added that established "safe famly home
gui delines" for determ ning whether a "child's famly is willing
and able to provide the child with a safe famly hone."

Second, a new section, HRS 8§ 587-26, was added t hat

provi ded for the preparation of a specific, witten service plan
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that will set forth the steps necessary: (1) to facilitate the
return of the child to a safe famly hone, if the proposed

pl acenent of the child is in foster care under foster custody;
(2) for the child to remain in a safe famly honme wth the

assi stance of a service plan, if the proposed placenent of the
child is inafamly hone under fam |y supervision; and (3) to
make the famly hone safe, term nate the appropriate authorized
agency's intervention into the famly, and elimnate, if
possi bl e, the necessity for filing a petition with the court
under chapter 587.

Third, a new section, HRS § 587-27, was added to
require preparation by an authorized agency of a specific,
witten, "permanent plan" which would set forth, in rel evant
part: (1) a position as to whether the court should order
adoption of the child; (2) whether the goal for the child should
be adoption, permanent custody wth subsequent adoption, or
per manent custody until majority; (3) the objectives concerning
the child; and (4) the nethod(s) for achieving the goals and
obj ect i ves.

Fourth, a new section, HRS § 587-73, was added to
provi de for a permanent plan hearing at which the famly court is
required to determ ne whether there exists clear and convincing
evi dence that:

(1) The child's famly is not presently willing and able
to provide the child with a safe famly home, even
with the assistance of a service plan;

(2) It is not reasonably foreseeable that the child's

famly will become willing and able to provide the
child with a safe fam |y home, even with the
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assi stance of a service plan, within a reasonable
period of time which shall not exceed three years2
fromthe date upon which the child was first placed
under foster custody by the court;

(3) The proposed permanent plan is in the best interests
of the child; provided that the court shall presume
t hat:
(A) It is in the best interests of a child to be

(B)

pronptly and permanently placed with responsible
and competent substitute parents and famlies in
safe and secure homes; and

Such presunption increases in importance
proportionate to the youth of the child upon the
date that the child was first placed under
foster custody by the court[.]

HRS § 587-73(a) (footnote added).

t hat

HRS § 587-73(b), as added by Act 316, al so required

if the fam|ly court determned that the criteria set forth

in HRS § 587-73(a) had been established by clear and convi ncing

evi dence,

the court shall order

(1) That the existing service plan be term nated and that
the prior award of foster custody be revoked;

(2) That permanent custody be awarded to an appropriate

aut hori zed agency;

(3) That an appropriate permanent plan be inpl emented
concerning the child whereby the child will:
(A Be adopted pursuant to section 587-74; provided

(B)

that the court shall presume that it is in the
best interests of the child to be adopted

unl ess the child is in the permanent custody of
famly or persons who have become as famly and
who for good cause are unwilling or unable to
adopt the child but who are commtted to and are
capabl e of being the child's permanent
cust odi ans; or

Remain in permanent custody until the child is
subsequently adopted or reaches the age of

maj ority, and that such status shall not be
subject to modification or revocati on except

30/ The three-year period set forth in HRS § 587-73(a)(2) (1993) for
determ ning the reasonable foreseeability that a child' s parents will become
willing and able to provide their child with a safe fam |ly home was reduced by

Act 153, Haw. Sess.

(Supp.

1999) .

L.

491, 8§ 5 at 495, to a two-year period. HRS § 587-73(a)
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upon a showi ng of extraordinary circumstances to
the court][.]

1986 Haw. Sess. L. Act 316, 8 30 at 663 (enphases added).

Under the HRS chapter 587 process, which is ained at
protecting children who have been harmed or threatened with harm
efforts are nade to provide appropriate resources to help "the
child s legal custodian to succeed in renedying the probl ens
whi ch put the child at substantial risk of being harmed in the
famly home." HRS § 587-1. A service planis fornulated to help
the child's famly provide a safe fam|ly hone for the child so
that the child can renmain in or be returned to the famly hone.
HRS § 587-26. Finally, if it is determ ned by clear and
convi nci ng evidence that the parents are unwilling or unable to
provide their child with a safe famly hone, it is not reasonably
foreseeable that they will becorme willing and able to provide
their child with a safe famly home, and it is in the child's
best interests, a permanent custody order nay be entered, forever
di vesting the parents of their rights in their child and freeing
the child for adoption or guardianship. Thereafter, if the child
is not adopted by age ei ghteen, the permanent custody order w ||
term nate. A pernmanent custody order can thus place a child for
whom no adoption is on the inmediate horizon in a rather

anbi guous situati on.
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DI SCUSSI ON

A. The HRS Chapter 587 Process to Involuntarily
D vest Parental Rights

The Petition in this case was brought pursuant to HRS
chapter 587, not part VI of HRS chapter 571. Unlike chapter 571
whi ch delineates rather specific grounds for involuntary
termnation of parental rights (e.g., desertion of child for at
| east ninety days, failure to communicate with child for at | east
one year, failure to provide for care and support of child for at
| east one year, etc.), the HRS chapter 587 process requires the
famly court to make three findings before determ ning that
di vestiture of parental right can be ordered (the three-part
test).

Pursuant to HRS 8§ 587-73(a), a permanent custody order
di vesting a parent of his or her rights in a child who is |ess
than fourteen years ol d¥ may be entered after a "reasonabl e
period® of time if the court determ nes, by clear and
convi nci ng evidence and after fully considering information

pertaining to the safe famly honme guidelines, 3 that

31/ In addition to these three criteria, HRS § 587-73(a) requires that where
“"the child has reached the age of fourteen,"” the famly court shall also

consi der whether "the child is supportive of the permanent plan" in
determ ni ng whether to enter a permanent custody order.

32/ At the time of the proceedings below, HRS & 587-73 provided that a
"reasonabl e period of time . . . shall not exceed three years fromthe date
upon which the child was first placed under foster custody by the court.”
This period has been changed so that it now does "not exceed two years from
the date upon which the child was first placed under foster custody by the
court."” HRS 8§ 587-73 (Supp. 1999).

3/ HRS § 587-25 provides as follows:

Safe family home guidelines. (a) The followi ng
(continued. . .)
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33/(...continued)

gui delines shall be fully considered when determ ning
whet her the child's famly is willing and able to provide
the child with a safe famly honme:

(1) The current facts relating to the child which
include:

(A Age and vul nerability;
(B) Psychol ogi cal, medical and dental needs;

(O Peer and famly relationships and bondi ng
abilities;

(D) Devel opnental growth and schooling
(E) Current living situation
(F) Fear of being in the famly home; and

(G Services provided the child;

(2) The initial and any subsequent reports of harm
and/ or threatened harm suffered by the child;

(3) Dat e(s) and reason for child's placement out of
the home, description, appropriateness, and
location of the placenent and who has pl acement
responsibility;

(4) Hi storical facts relating to the alleged
perpetrator and other appropriate famly menbers
who are parties which include:

(A Birt hpl ace and famly of origin;
(B) How t hey were parented;

(O Marital/relationship history; and
(D) Prior involvement in services;

(5) The results of psychiatric/psychol ogical/
devel opment al eval uati ons of the
child, the alleged perpetrator and
ot her appropriate famly members who
are parties;

(6) Whet her there is a history of abusive or
assaultive conduct by the child's famly or
ot hers who have access to the famly hone;

(7) Whet her there is a history of substance abuse by
the child's famly or others who have access to
the fam |y home;

(8) Whet her the all eged perpetrator(s) has
acknowl edged and apol ogi zed for the harm

(continued. ..

78



(1) the child' s parents "are not presently willing

and able to

provide the child with a safe famly hone, even with the

assi stance of a service plan"; (2) it is not reasonably

foreseeable that the child' s parents "will become willing and

able to provide the child with a safe famly hone,

even with the

assi stance of a service plan"; and (3) the proposed permanent

plan for the child

will assist in achieving the goal which is in the best
interests of the child; provided that the court shal

presume that:

(A It is in the best interests of a child to be
promptly and permanently placed with responsible

3/(...continued)

(9) Whet her the non-perpetrator(s) who resides in
the fam |y home has denonstrated the ability to
protect the child from further harmand to
insure that any current protective orders are

enf orced;

(10) Mhether there is a support system of extended
famly and/or friends available to the child's

famly;

(11) MWhether the child's famly has demonstrated an

under st andi ng and utilization of the

recommended/ court ordered services designated to

effectuate a safe home for the child;

(12) MWhether the child's famly has resolved or can
resolve the identified safety issues in the
famly home within a reasonable period of time;

(13) MWhether the child's famly has demonstrated the
ability to understand and adequately parent the
child especially in the areas of conmunication
nurturing, child devel opment, perception of the

child and neeting the child's physica

enoti onal needs; and

and

(14) Assessnment (to include the denonstrated ability
of the child's famly to provide a safe famly
home for the child) and recommendati on

(b) The court shall consider the |ikelihood that the

current situation presented by the guidelines set

forth in

subsection (a) will continue in the reasonably foreseeable
future and the likelihood that the court will receive timely
notice of any change or changes in the famly's willingness
and ability to provide the child with a safe famly hone.
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and competent substitute parents and famlies in
saf e and secure home; and

(B) The presunption increases in inmportance
proportionate to the youth of the child upon the
date that the child was first placed under
foster custody by the court[.]

The first two prongs of the HRS § 587-73 test thus
provi de the | egislative standards for establishing parental
"unfitness” that will support a divestiture of parental rights.
The third prong of the test focuses on whet her parental
termnation is in the "child s best interest."

The HRS chapter 587 process for divesting a parent of
his or her rights in a child nust be applied in accordance with
the rel evant case | aw di scussed above. |In this regard, we have
several observations about the chapter 587 process.

1

We note, first of all, that because the purpose of HRS
chapter 587 is "to make paranmount the safety and health of
children who have been harnmed or are in |life circunstances that
threaten harnf and to make "provisions for the service,
treatment, and permanent plans for these children and their
famlies,” HRS 8 587-1 (Supp. 1999), the |egal process
establ i shed by chapter 587 focuses not only on the child who has

been harned or threatened with harm but on the child's entire
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famly® and the willingness and ability of the child' s famly to
provide the child with a safe fam |y hone.
For exanple, HRS § 587-11 (1993) provides that

[ plursuant to [section] 571-11(9), the [family] court shall
have exclusive original jurisdiction in a child protective
proceedi ng concerning any child who was or is found within
the State at the time the facts and circumstances occurred,
are discovered, or are reported to the department, which
facts and circunstances constitute the basis for the finding
that the child is a child whose physical or psychol ogica
health or welfare is subject to i mm nent harm has been
harmed, or is subject to threatened harm by the acts or

om ssions of the child's famly

(Emphasi s added.) Additionally, HRS § 587-31 provides that a

petition invoking the jurisdiction of the court under chapter 587
"shall state that unless the famly is willing and able to
provide the child with a safe famly honme, even with the

assi stance of a service plan, within a reasonable period of tineg,
their respective parental and custodial duties and rights shal

be subject to termnation.” (Enphasis added.) Simlarly, HRS

8§ 587-63(b) states that "[i]f facts sufficient to sustain the
petition under this chapter are . . . [e]stablished in accordance
with this chapter, the court shall enter an order sustaining the
petition and a finding that the child is a child whose physi cal

or psychol ogi cal health or welfare has been harnmed or is subject

34/ "Fam ly" is defined very broadly in HRS § 587-2 (1993) as follows:
"Fam | y" means each | egal parent, the natural nother,

the natural father, the adjudicated, presumed, or concerned
natural father as defined under section 578-2, each parent's
spouse, or former spouses, each sibling or person related by
consanguinity or marriage, each person residing in the sanme
dwel ling unit, and any other person who or |legal entity
which is a child' s |egal or physical custodian or guardi an,
or who is otherwi se responsible for the child's care, other
t han an authorized agency which assumes such a | egal status
or relationship with the child under this chapter
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to threatened harm by the acts or om ssions of the child's
famly." (Enphasis added.) See also HRS § 587-71 (setting forth
di spositional options available to the famly court upon the

court's determ nation of whether "the child's famly is presently

willing and able to provide the child with a safe fam |y hone")
(enphasi s added); HRS 8§ 587-72 (requiring the famly court, at

each review hearing, to "[d]eterm ne whether the child's famly

is presently willing and able to provide the child with a safe
famly honme" with or without the assistance of a service plan)
(enphasi s added); HRS 8§ 587-25 (establishing safe famly home
gui delines which the famly court is mandated to fully consider

"when determ ning whether the child's famly is willing and abl e

to provide the child with a safe famly hone") (enphasis added).
Pursuant to HRS § 587-41 (1993), the follow ng burdens
of proof are applicable at hearings under HRS chapter 587:

(b) In an adjudication hearing, a determ nation that
the child has been harmed or is subject to threatened harm
shall be based on a preponderance of the evidence.

(c) In subsequent hearings, other than a per manent
pl an hearing, any determ nation shall be based on a
preponderance of the evidence.

(d) In a permanent plan hearing, a determ nation that
a permanent plan shall be ordered based upon clear and
convincing evidence.

In other words, decisions of the famly court at adjudication,
di sposition, and other prelimnary hearings under chapter 587
focus on the child' s fam|ly and are subject to the preponderance,
rat her than the clear and convincing, evidentiary standard of

pr oof .
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It is only at the tail end of the process, when a
permanent plan hearing is held to determ ne whether a child
shoul d be placed in permanent foster custody, that focus shifts
to determ ning whether clear and convincing evidence exists to
support a divestiture of an individual parent's rights. See HRS
§ 587-73. At this juncture, HRS § 587-73(a)(3)(A) mandates that
the famly court "shall presune that . . . [i]t is in the best
interests of a child to be pronptly and permanently placed with
responsi bl e and conpetent substitute parents and famlies in safe
and secure hones." Additionally, HRS § 587-73(a)(3)(B) provides
that the foregoing "presunption increases in inportance
proportionate to the youth of the child upon the date that the
child was first placed under foster custody by the court[.]"

| nasnmuch as both the United States and Hawai ‘i Suprene
Courts have declared that parental rights cannot, consistent with
due process, be involuntarily term nated wi thout a show ng of
"parental unfitness" by the clear and convincing evidence
standard of proof, we conclude that an individual parent cannot
have his or her rights in a child involuntarily divested at an
HRS chapter 587 permanent plan hearing based upon a general
determnation that the "child' s famly," as opposed to the
I ndi vi dual parent, is unable to provide the child with a safe
famly home. An individualized determ nation of the individual
parent's "unfitness,"” supported by clear and convincing evidence,

nust be nade.
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We al so conclude, in light of the relevant case |aw,
that the statutory presunption in favor of substitute parents and
famlies at the permanent plan hearing is constitutionally
I npr oper.

Additionally, we hold, in |ight of Wodruff and
Sant osky, that it is inproper at an HRS § 587-73 pernmanent pl an
hearing to order a divestiture of parental rights based primarily
on a determnation that it is in the "best interests of the
child" to do so. Because of the sacredness of parental rights,
cl ear and convincing evidence of a parent's "unfitness" is
required before the parent's rights in a child can be divested.

2.

HRS § 587-11 (1993) provides that the famly court's
exclusive original jurisdiction in a child protective proceedi ng
concerns

any child who was or is found within the State at the tinme
the facts and circumstances occurred, are discovered, or are
reported to the department [of human services], which facts
and circumstances constitute the basis for the finding that
the child is a child whose physical or psychol ogical health
or welfare is subject to i mm nent harm has been harmed, or
is subject to threatened harm by the acts or om ssions of
the child's famly.

Under the definition of "harm' set forth in HRS § 587-2,3 the
only forns of non-physical harmincluded in the definition are
"[e]xtreme nmental distress” and "[g]ross degradation.™

The focus of the first two prongs of the three-part
test for determ ning whether divestiture of parental rights

shoul d be ordered is on whether the child s parent is presently

5/ See footnote 12, supra.
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willing and able or will beconme willing and able to provide the
child with a safe famly hone. The guidelines set forth in HRS
§ 587-25% that nust be considered by a famly court in
eval uating whether a child' s parent is presently wlling and
able, or will beconme willing and able, to provide a child with a
safe famly hone, however, are not limted to eval uati ng whet her
t he parent whose rights in a child are sought to be divested has,
by act or om ssion, engaged in conduct that has subjected the
child's physical or psychological health to harm inmm nent harm
or threatened harm

For exanple, the guidelines require a consideration of
the child' s "[p]eer and fam |y relationshi ps and bondi ng
abilities[,]" howthe child was parented, and "[w] hether the
child's famly has denonstrated the ability to understand and
adequately parent the child especially in the areas of
communi cation, nurturing, child devel opnent, perception of the
child and neeting the child's physical and enotional needs[.]"
HRS § 587-24(a). Additionally, the guidelines focus not only on
the conduct of a parent in providing a child with a "safe" hone,
but on whether a parent has provided a child with a "loving and
nurturing"” hone. HRS § 587-1.

In light of the relevant statutory provisions and case
| aw, however, we conclude that in order for the famly court to
have jurisdiction to divest a parent's rights in a child under

HRS chapter 587, there nust be a finding, based on clear and

36/ See footnote 31, supra.
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convi nci ng evidence, that the parent whose parental rights are
bei ng di vested has, by act or omi ssion, subjected a child's
physi cal or psychol ogical health or welfare to i mm nent harm
harmed, or threatened harm
3.
In Woodruff v. Keale, the Hawai‘ Suprene Court

declined to set out paraneters for the "best interests of the
child" standard. 64 Haw. at 99, 637 P.2d at 774. The suprene
court also stated that sone of the factors that could be
considered in determning the best interests of the child
i ncluded: the past and present conditions of the home and the
natural parents; the child's own desires; the child s enbtiona
and physical needs; and the reports concerning the child's care,
custody, and welfare. |d.

We agree with the New Jersey Suprene Court, however,
t hat

the "best interests" of a child can never nmean the better
interests of the child. It is not a choice between a home
with all the amenities and a sinple apartnment, or an
upbringing with the classics on the bookshelf as opposed to
the mass nedia, or even between parents or providers of
vastly unequal skills.

New Jersey Div. of Youth and Fanmily Servs. v. AW, 512 A 2d 438,

442 (N.J. 1986).
4.
The HRS chapter 587 process for divestiture of parental
rights revolves around the service plan that a parent under
fam |y supervision or whose child is in foster custody nust

adhere to in order to facilitate return of the child to the
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famly home or to prevent the child from being placed in

per manent foster custody. See HRS § 587-26. Pursuant to HRS

§ 587-72, whenever the famly court places children in foster
custody or a famly under supervision, review hearings are set
before the court at intervals no | onger than six nonths. At the
review hearings, the famly court is required, anong ot her
things, to "[d]eterm ne whether the parties have conplied wth,

performed, and conpl eted each and every termand condition of the

service plan which was previously court ordered[.]" HRS

§ 587-2(c)(4) (enphasis added).

In light of the inportant parental rights and interests
at stake, however, we conclude that it is constitutionally
i nproper for a pernmanent custody order to be entered divesting a
parent of his or her parental rights in a child, based solely on
the parent's failure to strictly conply with a court-ordered
service plan over a reasonable period of tine.

Term nating parental rights based on such grounds
i nproperly focuses a permanent plan hearing on whether a parent
di d exactly what he or she was told, rather than on whether the
parent is unwilling or unable to adequately provide for the
safety and survival of the child. Moreover, requiring strict
conpliance with a court-ordered service plan shifts the power to
make basi c deci sions about the safety and welfare of a child to
t he social worker who prepares the service plan, nonitors
parental conpliance with the plan, and thereafter testifies about

parental conpliance with the plan.
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Wth the foregoing legal framework in mnd, we turn to
a review of the evidence adduced bel ow to determ ne whether it is
sufficient to support the entry of that part of the Permanent
Custody Order that divested Mother of her parental rights in
Jane.

B. The Evidence in This Case Does Not Support a
Divestiture of Mdther's Parental Rights in Jane

In divesting Mother's parental rights in Jane, the
famly court entered findings relative to Mdther that focused on
Mot her's: (1) personality and background, (2) parenting skills
and style, (3) failure to strictly conply with all the terns of
her service plans over the years, (4) failure to be protective of
Jane, (5) failure to be "open and forthright with the various
service providers in this case,” and (6) failure to show progress
and internalize the concepts she has |l earned in the services she
was ordered to attend over the years.

In reviewing the record on appeal, we note that none of
t he social workers, outreach workers, therapists, or nurses who
had directly worked with Mther ever clainmed that Mther had
abused, harnmed, or neglected Jane. They all agreed that Mother
was a |oving, kind, and caring person who was deeply devoted to
and bonded wth Jane. Additionally, they concurred that Mother
was able to provide for Jane's physical needs and was able to
provi de a safe honme for Jane.

In filing the Petition in this case, DHS clai ned that
Jane was subject to inmnent harm by G andfather, Legal Father,
or Father, all of whom had prior sexual or physical assault
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hi stories. However, the evidence adduced bel ow cl early showed
that Grandfather died of cancer a few nonths after the Petition
was filed, never having seen Jane. Additionally, Legal Father
had been deported to Western Sanpa and was not around to endanger
Jane's life or safety. Finally, Father had never lived with

Mot her or been alone with Jane due to DHS s concerns and the
probation conditions inposed on him Ironically, according to
the evidence in the record, the only harmever suffered by Jane
occurred when she was in the care of a foster famly, pronpting
DHS to nove Jane to a new foster hone.

In summary, there was no cl ear and convinci ng evi dence
that Mother was unwilling or unable to provide Jane with a safe
famly home and was thus unfit to retain her parental rights in
Jane. In light of the dearth of evidence that Jane was har ned,
subj ected to harm or threatened with harmwhil e under Mther's
care, we conclude that the famly court clearly erred in entering
t he Permanent Custody Order, divesting Mther of her parental
rights in Jane.

C. O her Concer ns

Al t hough our conclusion that there was no clear and
convi ncing evidence to support the famly court's divestiture of
Mot her's parental rights in Jane is dispositive of this appeal,
we nention some concerns that we have about the manner in which

the HRS chapter 587 process was applied to Mother in this case.
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1

As noted above, Jane was only a day ol d when police
of ficers renmoved her fromthe hospital and placed her in the
tenporary foster custody of DHS. This police action was
initiated by DHS, based on an anonynous phone call that DHS never
bothered to confirmor even discuss with Mdther. DHS s actions
prevented Mdther from nursing Jane and providing the maternal
war mt h and bondi ng that Jane needed to thrive as a newborn
infant. Additionally, DHS s action was based on dated
information and the testinony of an expert who had never even net
Mother. In light of the inportant parental rights at stake, we
concl ude that DHS shoul d have done sone prelimnary investigation
into the anonynous allegations before filing the petition for
t enporary cust ody.

2.

At the hearing on DHS s petition for tenporary foster
custody of Jane, there was overwhel m ng evidence that Jane was
not in any immnent danger of harm Therefore, the famly court
denied the petition and returned Jane to Mther, under tenporary
famly supervision. At a return hearing, the famly court again
deni ed DHS s request that Jane be placed in foster custody and
i nstead ordered that Jane be returned to the famly honme under
DHS supervi si on

Shortly thereafter, DHS, seem ngly dissatisfied with
the famly court's denial of its petition, used an innocuous

incident to assune energency foster custody of Jane. The
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incident at the DHS office transpired while Mther and Father
were waiting for the arrival of a DHS worker to supervise a
visitation between Father and Jane and Mdther, at the direction
of a DHS enpl oyee, nursed Jane in a private roomin Father's
presence. Although there is no evidence that Jane was subjected
to any type of harmas a result of the incident, and indeed, we
cannot i magi ne what kind of harm DHS believed Father could have
inflicted on Jane in such a public setting, DHS clainmed that the
i ncident denonstrated Mother's inability to protect Jane from
Fat her and conply with the terns and conditions of Father's
probati on.

| nstead of imredi ately warni ng Mother that Father
should not be in the same roomw th Jane, DHS used the incident
to have Jane picked up by police and thereafter, to initiate
court proceedi ngs agai nst Mther and assunme foster custody of
Jane. In light of the inportant rights that a parent possesses
in his or her natural children, however, DHS s zero tol erance for
under st andabl e mi st akes or m sunderstandi ngs by Mdther is
t roubl i ng.

3.

Thr oughout the proceedi ngs bel ow, DHS nai nt ai ned, and
the famly court eventually found, that Mdther "is unable to be
protective and will continue putting [Jane] at risk of threatened
harm™ It is unclear to us, however, what Mther was expected to
do to "protect” Jane fromharm The testinony indicated that

Mbt her had never |eft Jane al one with Father, G andfather, or
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Legal Father. Indeed, the testinony of DHS wi tnesses during the
proceedi ngs bel ow was that Mt her was overprotective and
"constricting” because her idea of "protecting” her children,
even her teen-aged O dest Daughter, was to keep themw th her for
twenty-four hours a day.

It appears fromthe record that DHS may have believed
that Mot her was unable to be protective of Jane because Mt her
did not totally sever her relationship with Father, a convicted
sex offender. However, if it was DHS s belief that Mther needed
to break off her relationship with Father in order to denonstrate
her ability to be "protective" of Jane, such a requirenment was
never comunicated to Mother. |Indeed, Kawaji expressly testified
that she never told Mdther that she had to break up with Father
in order to keep Jane. Moreover, in a nunber of safe famly hone
reports filed with the famly court, DHS stated that one of the
strengths of Jane's famly was that Father supported Mther in
services and provided financial support for Jane.

W take judicial notice, noreover, that despite a
parent's best and nost conscientious efforts, it is not humanly
possi ble for a parent to conpletely protect a beloved child
against all danger or harmin this world. Children fall, and
they sonetines get bruised or hurt. Wile every parent prays
that his or her child will never get assaulted, or raped, or
nmur der ed, tragedi es occasionally occur, through no fault of a

par ent .
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In this case, if Mother had willfully exposed Jane to
harm or danger, a divestiture of her parental rights m ght be
justified. However, in the absence of any proof that Mother
personal | y endangered Jane's physical or psychol ogical health or
wel fare, we conclude that the evidence sinply does not support
the divestiture of Mdther's parental rights in Jane.

4.

The famly court found that Mther failed to understand
how her past history has a "detrinental effect on Jane's physi cal
and psychol ogi cal well-being." It is not clear to us, however,
exactly what Mdther was supposed to "understand.” Mother cannot
change or undo her sad past, and to hold her responsible for the
sins of others is unfair. The fact that Mther has chosen not to
dwel | on the tragedi es of her past but to nove forward in life
wi t hout anger or bitterness is |audable. As Mther noted, having
been abused herself, she knows the pain and angui sh that cones
from bei ng abused and is anxious to protect Jane froma simlar
experi ence.

5.

DHS mai nt ai ned t hr oughout these proceedi ngs, and the
famly court found, that Mother |acked understandi ng and
consi stency in providing structure, guidance, and discipline to
Jane. However, it is not clear what DHS s expectations were for
Mot her and what "structure, guidance, and discipline" Mther was
supposed to provide to Jane. Did DHS expect Mther to put Jane

to bed at the same hour each night, brush Jane's teeth after
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every nmeal, or punish Jane in a certain way if she threw a
tantrun? Wil e parenting books nmay instruct parents to be
"consistent” in dealing with their children, the reality of life
is that parents have to "roll with the punches" and be flexible
enough to deal wi th unplanned or unexpected occurrences that are
sure to arise. If lack of consistency in providing structure,
gui dance, and discipline to a child are grounds for involuntary
term nation or divestiture of parental rights, there would be
many nore children, perhaps the overwhelm ng majority of children
in Hawai ‘i, who would be wards of the State.

6.

A nunber of w tnesses testified at the permanent plan
hearing that Mther |oved Jane, was able to provide for Jane's
physi cal needs, and was able to provide a safe hone for Jane.
Their concern with Mt her was that she was not "nurturing”
enough. However, in the absence of any finding that Mther had,
by acts or om ssions, subjected Jane's physical or psychol ogi cal
health or welfare to imm nent harm harm or threatened harm we
conclude that |ack of sufficient "nurturing"” cannot
constitutionally amount to "parental unfitness” that justifies
di vestiture of parental rights.

Mother's GAL testified at the permanent plan hearing
t hat he was not concerned that Mther woul d abuse Jane or
endanger her life. H's concern was Mother's failure to strictly
conply with all the terns of her court-ordered service plan.

Moreover, the famly court's conclusion that Mther was not
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presently willing and able, and it was not reasonably foreseeable
t hat Mot her woul d beconme willing and able, to provide Jane with a
safe fam |y hone, appears to be based partly on various findings
by the famly court that Mther had not conplied with the
different requirenents inposed on her by the court-ordered
servi ce pl ans.

For exanple, the famly court found that Mother
"frequently cancelled visits with [Jane] and her siblings due to

i1l ness, other appointnents, or other personal obligations," was
"inconsistent in attending therapy sessions, which inpeded her
ability to reach her goals[,]" and "failed to follow directions
that DHS felt were necessary to the well-being of all her
children, despite repeated and clear instruction.”

Qur review of the record indicates, however, that
al t hough Mot her m ssed sone of her sessions, the legitimcy of
her excuses for the m ssed sessions was never questioned.
Clearly, even the best-intentioned individual sonetines m sses or
is late for an appointnent. Mreover, in light of the rel evant
case law, the focus of a hearing to consider divesting a parent's
rights in a child nust be on the unfitness of a parent and not on
whet her the parent has conplied with every single termof a
service plan, especially when the failure to conply is excusable
and does not harmthe child' s physical or psychol ogical health or

wel f are.
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7.

The famly court's findings fault Mther for never
having a job and not having the training or education to enable
her to secure a job. It is abundantly clear fromthe record,
however, that Mther was running herself ragged trying to conply
with her service plan and all the requirenents placed on her by
the different therapists and service providers she was required
to meet with under the service plan. G ven her service plan
requirenents, it would be extrenely difficult and unrealistic for
Mot her to find enploynment. Additionally, the record indicates
t hat when Mot her did go job-hunting, causing her to call DHS a
little late to confirm her next weekly Friday visitation with her
children, she was puni shed by having all her subsequent Friday
visitations with her children cancel ed.

CONCLUSI ON

In light of the foregoing discussion, we reverse that
part of the July 30, 1998 order that divested Mther of her
parental rights in Jane and awarded permanent custody of Jane to
DHS and remand this case to the famly court for further

proceedi ngs consistent with this decision.
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